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?9ntteb States! Conrt of ^ppeals( 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 13542 

CHARLES S. THOMAS, et al., appellants 

V. 

WARREN J. WOODFIELD, appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR TEE DICTRICT OF COLUMBIA 

31 August 1953. 

Prom: Commanding Officer. 

To: Mr. Warren J. Woodfield, Pipefitter, Maintenance 
Division. 

Subj: Notice of proposed adverse action in accordance with 
Section 14 of the Veterans’ Preference Act of 1944. 

Ref: (a) Navy Gvilian Personnel Instruction No. 45. 

1. This is a notice of proposed adverse action in accordance 
with the provisions of Section 14 of the Veterans’ Preference 
Act of 1944. 

2. You are hereby notified that it is proposed to remove you 
from the Federal Service at the close of working hours 9 Oc¬ 
tober 1953 for the following reasons: 

a. On 30 October 1952 at 11:45 a. m. in the presence of 
witnesses you made a false unfounded statement which slan¬ 
dered your supervisor and tended to reflect unfavorably on 
his integrity. Charges were preferred against you recom¬ 
mending your suspension from duty for a period of fifteen (15) 
da 3 rs. However, the recommended suspension was reduced to 
ten (10) days and held in abeyance fw a period of six (6) 
months. 

b. On 21 August 1953 at 12:37 p. m. in the presence of a 

( 1 ) 
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witness you used insulting and obscene language toward your 
supervisor after being reprimanded for starting to work late 
after your lunch period. 

3. You are advised of your right to answer personally and 
in writing to the charge as stated above, and to furnish affi¬ 
davits in support of such answers. You are further advised 
that this activity will grant a personal hearing upon your re¬ 
quest at which time you may be represented by any person of 
your choice who desires to represent you, and may produce 
witnesses having direct knowledge of the circumstances re¬ 
sulting in the preferral of the above charge. Your reply to the 
charge stated in paragraph two (2) b, and your request for a 
hearing if desired must be submitted to the Civilian P^sonnel 
Division no later than 9 September 1953. 

4. This letter constitutes an adverse notice to you of at least 
thirty (30) full days prior to the effective date of this adverse 
action; such period to conunence on 1 September 1953 and end 
9 October 1953. 

5. You are further advised that you will be continued in a 
wcK'k status pending final decision with regard to the above 
charge. 

L. O. Stone. 

L. O. Stonb. 

14 SlSTEMBEB 1953. 

From: Commanding Officer. 

To:' Mr. Warren J. Woodfield, Pipefitter, Maintenance Divi- 
aon. 

Subj: final adverse decision; notification of. 

Ref: (a) Navy Gvilian Personnel Instructioii No. 45. 

(b) Section 14 of the Veterans' Prefaence Act of 1944. 

(c) CO, NNMC Itr NNMO-ll-ac P19-1/LL ser 13379 
of 31 Aug 1953. 

(d) Yourltrof 2Sep 1953. 

Enel: (1) Copy of hearing held before the Commanding Of¬ 
ficer, National Naval Medical Center on 9 Sep 1953. 

1. A final adverse dedsiem has he&a. made in your case. 
You will be removed at the dose of wmking hours 9 October 
1953. 
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2. You are notified of your right to appeal this action within 
the first ten (10) days following the effective date of this action 
to the Under Secretary of the Navy via the Commanding Of¬ 
ficer and the Chief of the Bureau of Medicine and Surgery. 
You are also advised of your right to appeal this action within 
the first ten (10) days after your removal to the Fourth U. S. 
Civil Service Regional Office. However, if you elect to appeal 
to the Fourth U. S. Civil Service Regional Office, your appeal 
rights to the Und^ Secretary of the Navy will no longer be 
available. 

L. O. Stone. 

L. 0. Stone. 
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Exhibit 6 

Sundazd Form SO 

Rev. April 1951 

Promulssted by 

U. 8. Civil Service CommtwloB 

Chapter Rl, Federal PeraoDnel Mannal 

NAVY DEPARTMENT 

National Naval Medical Center, Bethesda, Maryland 


NOTIFICATION OF PERSONNEL ACTION 


1. Name(Mr.—Miss—Mrs.—one given name. tnltial(s), 
andsomame) 

2. Date of 
birth 

3. Journal or 
action No. 

4. Date 

Mr. IVarren J. Woodlield 

11-8-07 


10-9-53 


Thit if to notify go’.i of ihe fouotting action affeeiittg yonr tiHpiogtacHl: 


5. Nature of actkm (use standard terminology) 

6. Effective 

7. Civil service or other 


date 

legal anthority 

Removal 

10-9-53 cob 

4 


j X I Field I I Departmental 


II. 


12. Field or depti 


j j Fidd j j Departmental 


13. V’eteran’s pretercnoe 


Xone 


wwn 

Other 

5-pt. 

lO-point 




Disab. 





X 

■ 


14. Position dassiflcatioQ action 


New 


Vice 


LA. 


Real. 


IS. 

Sex 

M 


' 16. j 17. Appropriation 
Race 
W 


From: MCN 
To: 


18. Snbjectto 
C. S. Re¬ 
tirement 
Act 

(yes—no) 
Yes 


19. Date of 
appoint¬ 
ment affi¬ 
davits 
(aooessioas 
only) 


20. Legal resi- 
denoe 

Q Claimed 
Q Proved 
State: 


From 


To 

Pipefitter 

8. Position title 


Croup in, $17.36 per diem 

Step #3 

9. Scr\’lce, series, 
grade, salary 

4 

National Naval Medical Center 

Center Command 

Maintenance Division 

Pipefltting Shop j 

10 . Organizational 
deslgnaticns 

i 

1 
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21. Remarks: This action is subject to all applicable laws, rules, and 
regulations and may be subject to investigation and approval by the United 
States Civil Service Commission. The action may be corrected or canceled 
if not in accordance with all requirements. 

Reason: Unsatisfactory services (On 30 October 1952 you made a false 
unfounded statement which slandered your supervisor and tended to reflect 
unfavorably on his integrity; on 21 August 1953 you used insulting and 
obscene language toward your supervisor). 

You were issued letter of final adverse decision on 14 September 1953. 

You will be paid for 102 hours annual leave. Period covered by leave 
ends 10-28-53 at 2:30 p. m. 

/S/ L. O. Stone, 

Rear Admiral {MQ, U. S. Navy, Commanding. 

October 5,1953. 

U. S. Civil Service Commission, 

Board Of Appeals And Review, 

Washington 25, D. C. 

Dear Sir: On August 31, 1953, I received a statement of 
charges which proposes to remove me from the Federal Service 
the close of working hours October 9, 1953, (see inclosed). I 
requested a hearing under the Navy Grievance Procedure and 
a sham hearing was held, (see inclosed record) and an adverse 
decision was rendered. I am appealing this decision imder 
Section 14 of the Veterans’ Preference Act for the following 
reasons: 

1. In letter of charges dated 31 August, 1953, charge 2a was 
used against me in another letter of charges dated November 
14,1952 and I was told by letter dated December 3,1952, that 
this offense has a reckoning period of 6 months and would ex¬ 
pire at the close of working hours June 4, 1953. However, I 
would like to point out that they revive the charge and use it 
again in the letter of charges dated August 31, 1953. The 
charge is untrue in the first place. Mr. Valentine, my super¬ 
visor, is an old man who is about ready to retire. He is very 
disrespectful, both in wwd and manner to the people he 
supervises. 

2. Charge 2b. This diarge is false. Mr. Valentine never 
asked why several of us men were late 3 or 4 minutes in re¬ 
turning from limch. He just started cussing and swearing 
at me. He could not or would not let me explain. I am in- 
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dosing a letter dated September 1,1953, signed by the Chief^ 
Food Service Division, why we were late. 

Yon will find endosed letters and statements which have a 
direct bearing on my appeal. The reason I am including this 
matadal is to show the unfairness of my dismissal. Also, I 
am induding the names of several witnesses which I widi your 
investigator would contact. Sylvester P. Dudzik, Employee 
Relation Officer, Robert Dungan, Pipefitter, Charles Huffi, 
Hdper Pipefitter, Andrew Brosman, Plumber, Joseph Gales, 
Pil)efitter Helper, E. H. Culpepper, Gen. Engr., C. D. LeMun- 
yan, Asst Head, Mr. Dunn, Head Auto Mech., Herbert Law> 
rence, Leading Elect. John Willy, Elect., Jack Condeff, 
Plumber, Marian Kemp, Carpenter, J. Kelly, Plaster, George 
Kerns, Plumber, Camden Windham, Small Stwes. 

Respectfully yours, 

Warren J. Woodfidd, 

Waebbn j. Woodfield, 

1038 N. Monroe Street, 

Arlington, VirgmUi, 

U. S. CSvil Sawice Commission, Office of Chief Law Office. 
Recdved October 8,1953. 
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Office of the Chief Law Officer Hearing in the Case op 

Mr. Warren J. Woodfield. (Section 14 Veteran Appeal) 

Held on December 22 ,1953 

Present: Mr. Warren J. Woodfield, Appellant; Mr. Gerald 
G. Gerard, Representative for the Appellant, National 
Representative, AFGE; Mr. Charles L. Huff, Pipefitter’s 
Helper, National Naval Medical Center, Bethesda, Maryland 
(Appeared in behalf of Appellant). Civil Service Commis¬ 
sion : Mr. Karl Ruediger, Appeals Examiner, Office of the Cffiief 
Law Officer; Miss Maiy R. Fox, Shorthand Reporter. 

Time: 10:15a.m.-ll:00a. m. 

(An introductory statement was made by the Appeals Ex¬ 
aminer in regard to the nature and scope of the hearing. The 
parties participating in the hearing were informed by the Ap¬ 
peals Examiner that there would be no right to a further hear¬ 
ing or to present witnesses or any evidence available at this 
time.) 

(Messrs. Woodfield and Huff were duly sworn.) 

Mr. Rxtediger. Let me state for the record that the National 
Naval Medical Center at Bethesda, Maryland, was contacted 
and indicated that it had received the Commission’s letter of 
December 11, 1953, advising of the hearing. Officials of the 
National Naval Medical Center stated that tiiey did not intend 
to send a representative to the Commission’s hearing, but in¬ 
tended to stand on the record submitted. 

All right, Mr. Gerard, you may proceed. 

Mr. Gerard. In behalf of the appellant, Mr. Warren J. 
Woodfield, whose appeal is being considered today under Sec¬ 
tion 14 of the Veterans’ Preference Act of 1944, as amended, 
I should like to read the following statement which will supple¬ 
ment Mr. Woodfield’s deposition previously furnished the 
CJommission (Reading): 

The appellant believes and allies that the notice 
of proposed action served on appellant under date of 
August 31, 1953, does not comply with the mandatory 
requirements of the Veterans’ Preference Act oi 1944, 
as amended, fm* the following reasons: 
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The Veterans* Preference Act of 1944, as amended, 
provides that any i)erson whose reduction in rank or 
compensation is sought shall have at least 30 days* 
written advance notice, setting forth that the proposed 
action is being accomplished (1) for such cause as will 
promote the efl&ciency of the service, and (2) fw reasons 
^ven in writing. 

Thus, under the statute, there are two distinct re¬ 
quirements to be satisfied. The first requirement calls 
fcM* a general statement that the proposed action is being 
taken in the interest of the service. The second require¬ 
ment calls for a statement setting forth a particulariza¬ 
tion of the reasons for the proposed action. In outlin¬ 
ing the notice procedure, the statute further emphasizes 
and delineates the notice as one stating any and all 
reasons specifically and in detail. 

In this regard, attention is invited to Norden v. Roy- 
all, wherein the Court said: 

' “Inasmuch as the plaintiff was appointed for an in¬ 
definite period, the grounds for this discharge were in¬ 
sufficient, and any discharge upon the general ground 
is not sufficiently definite without stating in what re¬ 
spect or for what reason the efficiency of the service 
would be promoted by his discharge.*’ 

Thus, the provisions of the statutory section prescrib¬ 
ing the information which must be given in connection 
with a reduction in rank or compensation contemplates 
two separate and distinct statements, the first of a gen¬ 
eral nature and the second of a specific type. 

The Court of Claims, in considering the statutory re¬ 
quirements in Stringer v. United States, held as follows: 
i “The requirements of Section 14 are specific and man¬ 
datory. Neither this Court nor the Civil Service Com¬ 
mission nor the Chief of Engineers can disregard them. 
Strict compliance is required.** 

An examination of the notice issued to the appellant 
shows that it contained no specific reason few the pro¬ 
posed action. The reasons for the action are stated 
in a most general manner. There is not even the gen- 
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eral assertion in the notice that the contemplated step 
is such as will promote the eflficienQr of the service. In 
this omission, the notice is fatally defective and an il* 
legal basis upon which to take the proposed action. 

The appellant further believes and alleges that the 
Department of the Navy erred in effecting appellant’s 
removal for unsatisfactory services. In this connection, 
see General Action Form 50, dated October 9, 1953. 
Attention is invited to the fact that appellant’s most 
recent Efficiency Rating was “Satisfactory.” Attention 
is also invited to the fact that appellant has recently 
received several awards under the Incentive Awards Pro¬ 
gram, and did not receive the 90-day warning required 
under Section 2005 of the United States Code in cases 
of this type. There is nothing whatsoever in the ap¬ 
pellant’s employment record with the Bethesda Naval 
Hospital to indicate that his services were anything but 
satisfactory. 

The appellant believes and alleges that his removal 
was capricious and arbitrary, as evidenced by the appli¬ 
cation of double jeopardy. 

Note should be taken of the fact that the letter of 
charges contained a charge covering an incident occur¬ 
ring a year previously and for which a penalty was in¬ 
voked; namely, a 15-day suspension. This certainly 
indicates the agency’s lack of a documented record with 
respect to the present case. 

Appellant alleges that the agency hearing prior to his 
removal was conducted in a star chamber manner, as evi¬ 
denced by the transcript of the hearing. The immedi¬ 
ate decision rendered by the Commanding Officer showed 
a lack of deliberation and consideration and smacked of 
Naval Court Martial proceedings. 

Appellant states that appellant’s supervisor, Mr. 
Claude Valentine, was equally guilty of using i^ofane 
language and did curse ^e appellant on the occarion 
which resuted in said supervisor’s charges against the 
appellant. Appellant states that Mr. Claude Valentine 
is guilty of conduct imbecoming a Federal employee, 
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and should be removed from a supervisory position. 
By what right can the agency find the appellant guilty 
and not render a comparable decision with respect to 
Mr. Claude Valentine's conduct? There is no question, 
as will be shown this morning, that appellant's super¬ 
visor deliberately provoked appellant for the express 
purpose of creating the incident. 

That’s all for the moment, Mr. Examiner. 

Mr. Ruediger. Let me ask you one or two questions on 
your statement, Mr. Gerard, so that I have the issues dear 
before the Commission. (1) Is it your contention that Sec¬ 
tion 14 of the Veterans' Preference Act requires a statement 
in the notice of proposed action that the action is proposed for 
such cause as will promote the efficiency of the service? 

Mr. Gerard. Yes, sir. 

Mr. Ruediger. Are you acquainted with the fact that in 
the notice of proposed action to Mr. Woodfield, and again in 
the September 14, 1953, letter of adverse decision, the Navy 
Department made reference to Navy Civilian Personnel In¬ 
struction No. 45 and to Section 14 of the Veterans' Preference 
Act? 

What I would like is ynur comment in that connection as to 
whether that reference does not incorporate, by reference, 
those facts into the case. 

Mr. Gerard. I do not think that tbe reference cov^ the 
matter at all, because the appellant does not have the benefit 
of such references. 

As I said before, in addition to making the general state¬ 
ment, I maintain that the agency is also required to state how 
the efficiency of the service will be promoted by the appelant’s 
discharge—^not only a general statement that it will be inro- 
moted, but a specific statement as to how it will be juromoted. 

Mr. Ruediger. Now, on the other ix>int that you have 
raised—^the statutory reference which you have made to a 
90-day advance notice givai in cases of removal, based upon 
an “Unsatisfactory” Performance Rating—^Mr. Woodfield was 
removed on the basis of diarges, not on the basis of an ‘Tin- 
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satisfactory” Performance Rating, and fcwr that reason I’d like 
some further comment on that contention. 

Mr. Geeard. My comment on that is that I’ll simply refer 
to the case which has been cited in the “Washington Daily 
Star” within the past several weeks, at which time the District 
Court of Appeals remanded the case of the Cherry Point Per¬ 
sonnel Officer to the administrative level for consideration. 
The Court held that the Code required a 90-day warning in 
cases of discharge for unsatisfactory service, notwithstanding 
the fact, or even though the employee has a “Satisfactory” 
rating. 

Mr. Ruemger. Perhaps I haven’t made m 3 rself clear to 
you. What I am saying is that in that case, and in that part 
of the Code to which you refer- 

Mr. Gerard. Section 2005. 

Mr. Ruediger. They are speaking of removals for unsatis¬ 
factory performance, based upon the Performance Rating Act. 
As you are aware, Mr. Gerard, there are two types of removals 
in that connection in the Federal service: One is the type to 
which that part of the Code refers, which is a removal based 
upon the individual’s receipt of an “Unsatisfactory” rating 
which is not appealable to the Civil Service Commission—it 
is appealable to the so-called “Independent Board.” 

Secondly, an individual can be removed on specific charges 
apart from an “Unsatisfactory” PerfcHmance Rating, which 
appears to have been the case here, and what I was trying 
to do was to get your comments on how you line up that type 
of case with that t 3 T)e of action. 

Mr . Gerard. Well, the Code also says in another section— 
I think it is 2003—that if the agency is taking the action for 
such cause as will promote the efficiency of the service, not¬ 
withstanding the Efficiency Rating aspect, a 90-day warning 
is required, and that equal consideration must be given to 
Section 2003 as to 2005, and I maintain the fact that when 
they separated the appellant for unsatisfactory sCTvice, that 
they erred. Their action obviously should have been removal 
for insubordination, or something else instead of unsatisfac¬ 
tory service, because unsatisfactory service is certainly not 
the case here. 
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Mr. Ruediger. In other words, what you are questioning 
here is the use of the words “unsatisfactory sendee” as applied 
to Mr. Woodfield's particular case? 

Mr. Gerard. I am questioning that. 

Mr. Ruediger. You are not contending that in a true dis¬ 
charge for cause—^let^s get away from Mr. Woodfield’s case and 
say the case involves assault with a deadly weapon. You 
wouldn’t contend that, under those circumstances, they would 
have to give the man a 90-day notice for removal? 

Mr. Gerard. No, sir; only if they are holding that this 
case is one that is properly effected as unsatisfactory service 
am I maintaining that they have to meet the requirements of 
the CJode. 

Mr. Ruediger. All right, sir. I see your point. Then we 
will give that full consideration. 

Now, do you wish to have Mr. Woodfield testify or Mr. 
Huff testify? 

Mr. Gerard. I think Mr. Woodfield. 

(To Appellant.) I don’t think there is any point in going 
cleu* back to the time you entered on duty with the Bethesda 
Naval Hospital, but I would like you to start at the time you 
fell under the supervision of Mr. Claude Valentine and bring 
us up to date on that. 

Mr. WooMiEiiD. I started there in 1949, but you don’t want 
me to go back that far, do you? 

Mtj Gerard. No; I don’t want to rehash anylhing here, but 
you have maintained in your deposition that this removal, you 
felt, was a retaliatory thing and had been building up for a 
period of years, and that you had had previous difficulty with 
Mr. Claude Valentine, at which time you were penalized to 
the extent of a 15-day suspension which was reduced to 10 
days and held in abeyance for a six-months’ probationary 
period. 

Now, the Bethesda Naval Hospital has again brou^t up 
this old charge, so I therefore think that it is proper for us to 
go back to that ri^t now and to mention it, and I certainly 
want the recent to show that you were penalized. A dis¬ 
ciplinary actiem was taken, and now th^ is the matter of 
their charges. 


13 

Well, what was your relationship with Mr. Valentine from 
that time forward? 

Mr. WooDFiELD. Well, just when do you mean? 

Mr. Gerard. I mean after the disciplinary action was taken, 
at which time you referred to him as a- 

Mr. Ruediger. (Interposing) You are speaking now of the 
October 30,1952, matter; is that right? 

Mr. Gerard. That’s right. 

(To the Appellant) When you referred to his employing 
communistic tactics; from that time forward, what was your 
relationship to this man? 

Mr. Woodfield. Forward toward 1953? 

Mr. Gerard. Yes, up to now. 

Mr. Woodfield. Well, it seems like time and time again he 
would do anything in his power to aggravate me. For in¬ 
stance, I was supposed to come in to work on Saturday. We 
had overtime on Saturday, but instead of telling me on Friday 
that I wasn’t supposed to come in, I went in on Saturday 
morning and foimd some man in my place. I called up the 
boss and said, ^‘Why is this man in my place?” He told me 
that he did not tell me to work. I said, ‘TTou should have 
told me on Friday.” He said, **Well, I don’t have to,” and 
then he hung up on me. I questioned him again on Monday 
morning about what occurred on Saturday in connection with 
having this man in my place. 

Mr. Gerard. Well, is it not true—think the file also in¬ 
cludes affidavits from various fellow employees of yours to 
the effect, according to statements that he had made, that he 
was going to get rid of you? 

Mr. Woodfield. Yes, sir. 

Q. And he has been attempting to create an incident for 
some time in order to bring that about. 

Now, there is one thing that is not in the file, that hasn’t 
been gone into at aU, which you mentioned to me—^the incident 
of when he leaned over the table and tried to get you to hit 
him. When did that occur and what were the circumstances 
surrounding it? 

A. I believe that was in November. I don't know the exact 
date, but it was in November. 
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Mt.Ruediger. Of this year? 

Mr. WooDFiELD. Last year, sir. 

I was in the shop working. A plumber from the plumbing 
shop came in and asked me for a short piece of pipe, and 
in looking around, I noticed that a length of pipe about four 
feet long was l 3 dng on the floor, so I asked Mr. Valentine if 
that piece of pipe belonged to anyone in the shop or if they 
were using it. He said he didn’t know and that it was all 
right to take the pipe, so I gave it to the plumber, and when 
1 came back, after thinking over the fact that the piece of 
pipe had a cap on it, I went back over to the pliunber and 
a^ed him for the pipe. Then I took the pipe back to the 
shop and I looked around for a short piece like he intended to 
use and gave it to him, and I took the pipe that I first gave to 
the plumber and hid it underneath the benc^, knowing Mr. 
Valentine’s nature of tiying to cause trouble for me in the last 
four years and eight months. 

I then continued on with my work and then, at 4:15, when 
Mr. Valentine went to wash up, he made a remark to the man 
who was using the pipe that someone had taken the pipe that 
he had lying on the floor. I was atting right across from him. 
I looked at him . He kind of grinned, and he told me after Mr. 
Valentine had finished washing up that he had asked the 
plumber before he entered the shop what happened to the pipe, 
and he foimd out that I had taken the pipe back, so when Mr. 
Valentine made the remark to him about someone’s taking his 
pipe, he didn’t say anything to me about it. 

So I went over and asked Mr, Valentine why he told me that 
he didn’t know who the pipe belonged to. I said, ‘Tfou knew 
the pipe belonged to Bill. Why didn’t you tell me that? Were 
you trying to get us two mixed up in a fight?” In other words, 
he said, ‘TTou’re a liar.” I said, ‘*No, you’re the one who is 
lying, because you knew all the time who the pipe belonged to,” 
and he said, ^"You’re a God damn liar.” 

Of course, I made a remark that he was the one \dio was 
l 3 dng all the time. In the meantime, I was changing dothes. 
He was on the other side of the table, and during the aigument 
he leaned over the table in a threatening manner and called me 
a G— d— f— Bar, ‘‘What do you think of that?” and wanted 
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me to hit him because he insulted me more in diat language, 
but I didn’t pay any attention and more or less disregarded the 
language he used and went back and finished dressing. That 
was when all the men in the shop heard him use that kind of 
language to me. 

Mr. Gerard. What has the turnover in that shop been over 
the past couple of years? 

Mr. WooDFiELD. Since he’s been in the shop as a leader, I’d 
say for 10 or 11 years, I made the ninth man who has either 
been fired or who has resigned under the conditions that he 
caused by aggravating them. 

Q. Exactly what occurred on the day when the incident arose 
which resulted in the letter of charges? Who was with you at 
the time? 

A. We had our noon meal at the galley. There was Mr. 
Huff and Mr. Gales and myself. We went to lunch at 12:00 
o’clock at the Main Navy Galley, and, of course, there was a 
long line, including the corpsmen and other workers. I was 
about the twelfth man from the b^inning of the line when they 
ran out of meat, so we had to wait. It was exactly 15 minutes 
that we waited, so it was 12:15 when they started serving us 
chow, so it was actually 12:34 when we returned to the shop. 

Between 12:30 and 12:34, Mr. Valentine had gone over to 
see the Master Mechanic, Mr. Corbin, to tell him that we were 
late—^we hadn’t returned to the shop—so when Mr. Valentine 
came back around 12:37, he entered the shop and made the 
statement that the next time we were late, we would have to 
put in an hour’s leave slip. I then asked him, **Why did you 
go over to tell Mr. Corbin that we were late? Why didn’t you 
wait and asked us the reason we were late?” He said, “In the 
first place, I don’t need a reason, and in the second place, I 
don’t want a reason. I want you here at 12:30.” 

Then, knowing that Mr. Huff usually rides with Mr. Valen¬ 
tine in a truck down to the greenhouse, I turned to Mr. 
Huff and told him not to tell Mr. Valentine a God damn thing, 
that ^"He’s just chicken for using his authority to keep us 
from stating the reason we were late.” I was provoked with 
the manner in which he came in. 
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Mr. Gerard. He had given you no opportunity to explain 
at all? 

Mr. WooDFiELD. No, sir; he did not, and I have affidavits 
from the Lieutenant in charge of the mess, stating why we 
were late. 

Q. That’s right. Now, that’s all you said to him? 

A. Yes, sir. 

Q. “Don’t tell him a G-d-thing. He’s chicken”? 

A. “He’s chicken.” 

Q. What did he say or do then? 

A. We went on about our business—the jobs we had. 

Q. When did he next get in touch with you or something? 

A. TMiat was that, sir? 

Q. When did you know about the charges? 

A. Well, the first time I knew was when they sent a letter 
to me. 

Q. They sent you a letter, and they gave you a hearing? 
Did the letter say- 

A. I could request a hearing. 

Q. You could request a hearing. This hearing was before 
the Admiral? 

A. Yes, sir. 

Q. How was the hearing conducted? 

A. • Well, the Admiral was sitting at his desk and there was 
about eight men who formed a half-circle around the Ad¬ 
miral’s desk, standing up, just like it would be at a Naval 
Court jVlartial. 

Mr. Geeiabd. I have observed some Naval Court Martials 
and that’s exactly the way they are conducted. 

Mr. WooDFiELD. Of course, they asked me questions concern¬ 
ing the case and I tried to explain why I called hfr. Valentine 
“chicken,” what led up to it in jM^vious years, and so on, 
and I was told to keep within the charges of the case, and 
of course after hearing that, I decided that there was no use 
in tr 3 dng to fight it there. 

The Admiral said that his deciaon stands, and upon look¬ 
ing at the two other officers to his left and shaking his head, 
they shook their heads, agreeing with him. In my opinion- 
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Q. How long were you in there—^five minutes? 

A. Not five—a matter of about 10 minutes. 

Q. Quite a hearing. How old a man is Mr. Valentine? 

A. I believe he’s 66 years old, and he was going to resign 
September 30, at the end of his annual leave. 

Q. When would that be? 

A. I don’t know the exact date of that. He wanted to with¬ 
draw his annual leave and retire. 

Q. How did the other boys get along with him? Does he 
have any trouble with the other bo 3 rs? 

A. Well, on September 24, he was going to prefer charges 
against four men in the shop. The morning that he came in 
with Mr. DeWitt and made the statement that he was going 
to prefer charges, I more or less talked him out of it because, 
knowing that they were out to get me in the last—I know of 
two years—the three bosses—Mr. Corbin, Mr. DeWitt, and 
Mr. Valentine—I asked Mr. Valentine what the charges were 
going to be, and he said, ^Tor not obeying orders.” I asked 
him what were the orders, and he said, ‘TTou were supposed 
to remove all packing from the expansion joints.” The other 
men told him that previously they removed only two or three 
packing rings from the joints, and that’s why they did that 
at the job he had the four of us on, and I also told him that 
he didn’t tell me what to do. He told the other man that I 
was working with. If he could help it, he wouldn’t tell me 
a thing. 

He would put me under men who were less experienced, 
knowing that I would look out for any job that came up, to 
see that it was done ri^t. I would talk to Mr. DeWitt and 
Mr. Valentine few about ten minutes, and Mr. DeWitt would 
go out with his head down, knowing that he couldn’t hold any¬ 
thing against me on that certain job because Mr. Valentine 
had not told me an 3 dliing about it. 

So far as I know of, 1 heard nothing about charges being 
written up against the other men. 

Mr. Gerabd. What’s his general attitude? Would you de¬ 
scribe him as sort of crotchety and hard to get along with, due 
to his advanced years? . 



Mr. WooDFiELD. He seems to be sickly, which he is. He has 
a bad heart and the doctor says he can^t work, and when he 
feels bad, he seems to enjoy picking on someone. My opinion 
is that his nature is that he gets satisfaction in going over to 
the head boss and telling things about the men in his shop, 
instead of trying to control them as a boss should. 

Q. How many awards have you received, or how many sug¬ 
gestions have you put in over there? 

A. I put in around 20 suggestions, and at least five or six of 
them would have been 0. K’d if they hadn’t gone throu^ the 
Maintenance Department in connection with saving money for 
the Government. I received two cash awards this year and I 
am waiting now for another ca^ award that has been working 
since I have been discharged at the Naval Hospital, and I 
have one little invention that is in the Navy Yard that they 
are experimenting with. 

Mr. Gerard. 1 would like to comment a little bit on that. I 
want the record to show that caiainly a man who takes the 
interest in his job to submit some 20 suggestions—just can’t 
conceive how he could be considered an unsatisfactory em¬ 
ployee. 

I’d like to ask Mr. Huff a few questions now. 

Mr. Ruediger. Let me ask Mr. Woodfield one or two ques¬ 
tions before we leave him, Mr. Gerard. 

(To Appellant) Just f(M* the sake of clearing up the evidence, 
Mr. Woodfield, after you received the August 31,1953, notice 
of proposed action, you made no written reply to that, did you? 

Mr. Woodfield. No, sir. 

Q. You considered that the opportunity offered you to make 
an oral reply would be sufficient? 

A. To the Admiral, yes, sir—^for a hearing. 

Q. But it is your contention here at this hearing that the 
opportunity to make a personal appearance and an oral r^ly 
to the Admiral was not satisfactoiy? 

A. No, sir; it was not. 

Q.' Because of the denial of an opportunity to you to go into 
your background and explain why you felt these things 
come up? 

A. Yes, sir. 
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Mr. Ruediger. I see. During that hearing, you did not 
make any reference to the first charge relating to the October 
30,1952, incident, did you? 

Mr. WooDFiELD. No, sir. I started to say what had hap¬ 
pened when I first came to the shop, about his ordering me 
not to sit down when at the moment I had nothing to do. I 
was waiting for the man I was working with to bring some pipe 
into the shop. Mr. Valentine made the remark that he was 
going to report me for sitting down. 

Q. I think what you are referring to is on Page 2 of the 
transcript of the hearing where you started to state, “^Ir. Gales 
said that he was going out the door and didn’t hear anything,” 
and you continued with, “Sir, may I explain the conditions 
over the past four years,” and after a few more statements by 
you, the transcript states that a Mr. Cox advised you to confine 
your statements to the circumstances. That’s where you feel 
that you were cut off and not given a proper opportunity to go 
back into the early charge and the other matters? 

A. Yes, sir. 

Q. I see. I just wanted to get that clear. 

(The witness was excused.) 

(Mr. Charles Huff, having been previously sworn, testified 
as follows.) 

Mr. Gerard. Mr. Huff, you also wwk under the supervision 
of Mr. Valentine; is that right? 

Mr. Huff. That’s right. 

Mr. Gerard. I don’t want to put you on a spot here, but do 
you consider him a good supervisor? 

A. No. 

Mr. Gerard. How do the other men feel about him? I 
know that you can’t speak for them. 

Mr. Rxtediger. You can ask him what his observation is of 
the other men’s feelings if they show them. 

Mr. Huff. They all talk about how old he is. He seems to 
be a sick man. He foi^gets a lot. 

Mr. Gerard. (To the Witness) You with Mr. Wood- 
field and returning from chow at the time the incident came 
up, weren’t you? 

Mr. Huff. That’s right. 


Q. And you have submitted an affidavit stating Mr. Valen¬ 
tine’s remarks? 

A. That’s right. 

Q. And you are reiterating that here today; right? 

A. Yes. 

Q. 0. K. Again, I don’t want to put you on a spot, but do 
you consider Mr. Woodfield a good employee? 

A. Well, I’d say he is one of the best pipefitters we’ve got in 
the shop, if not the best. I work with him quite a lot. 

Q. I think that’s all, Mr. Huff. Thank you. 

Mr. Ruediger. Do you want to make any concluding or 
summarizing statement, Mr. Gerard? 

^Ir. Gerard. I simply want to say that I certainly think the 
action is without justification and certainly lacks merit. The 
appellant has not denied the remarks that were attributed 
to him except that he has denied that they were exactly stated. 
He has admitted that he was indiscreet in making these re¬ 
marks, but I think the record certainly shows that he was pro¬ 
voked into it, and there is a question of just how much any 
employee—^Federal employee or a ditch digger—^has to take 
before he can talk back. 

It strikes me that this being a Naval installation, that the 
whole affair has been conducted according to the Naval code, 
and the Commanding Officer’s remarks in the transcript of the 
agency hearing in dicate that. He has said that whether you’re 
right or wrong, you’re always wrong if you’re low man on the 
totem pole, and that’s the Naval code. Well, I’d like to com¬ 
ment on that. We certainly are not in the Navy and we’re 
not in the military. This man had enough of that. He is a 
civilian employee of the United States Government, and he 
is certainly entitled to some dignity in carrying out his duties, 
and he has been thwarted in this connection. He certainly 
cannot carry out his duties in a dignified manner under such 
conditions. 

I think that if anyone is guilty of anything here, it’s his 
supervisor, Mr. Valentine, and I definitely thmk that the ap- 
pelant’s removal is a gross injustice which should be corrected 
by the Commission. 


Mr. Rxtedigeb. All right, sir, we will consider the matter 
fully heard and the hearing closed. 

Mr. Gerabd. Thank you. 

(Whereupon the hearing was adjourned at 11:00 a. m.) 

! Appeal of Warren J. Woodfield Under Section 14 of the 
Veterans’ Preference Act of 1944, as Amended 

Appeal of a removal from the position of Pipefitter, $17.36 
per diem, Department of the Navy, National Naval Medical 
Center, Bethesda, Maryland, effective October 9, 1953, on 
I charges of “Unsatisfactory services (On 30 October 1952 you 
made a false xmfounded statement which slandered your super¬ 
visor and tended to reflect unfavorably on his integrity; on 
, 21 August 1953, you used insulting and obscene language to¬ 
ward your supervisor).” 

1 introduction 

Mr. Woodfield appealed to the Fourth C. S. Region by letter 
of October 5,1953, and his case was docketed for investigation 
i and adjudication. During the investigation by the Fourth 
Region, copies were secured of pertinent documents in the files 
of the National Naval Medical Center. In addition, affidavits 
I were obtained from the appellant and the following named 
employees of the Medical Center: Claude Valentine, Leading- 
man of the Pipe Shop; Charles L. Huff, Helper Pipefitter; 

I Charles H. Grove, Pipefitter; and William H. Gloyd, Pipefitter. 

Subsequent to the completion of the investigation in the ap- 
i pellant’s case, the Fourth C. S. Region was abolished and the 
! case was forwarded to the Appeals Examining Office of the 
; Commission for the purpose of holding the hearing which had 
been requested by Mr. Woodfield and final adjudication of the 
appeal. 

Pursuant to the request of the appellant, a hearing w’as 
held in the Commission on December 22, 1953. Mr. W'^ood- 
, field was personally present at the hearing and was represented 
by Mr. Gerald G. Gerard, National Representative, American 
Federation of Government Employees. Testimony was re- 
! ceived from Mr. Charles L. Huff, Pipefitter’s Helper. Al- 
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thou^ properly notified as to the date, time and place of the 
hearing, the agency was not represented at same. 

The information secured during the investigation by the 
Fourth G. S. Region, the stenographic transcript of the hear¬ 
ing held in the Commission, and all memoranda and corre¬ 
spondence in connection with the case has been incorporated 
into the Commission's appeal file which has been and is pres¬ 
ently available for inspection by the parties concerned, and all 
matters therein have been duly considered in connection with 
the adjudication of the case. 

ANALYSIS AND FINDINGS 

The evidence in the appeal file establishes that at the time 
of the removal of Mr. Woodfield, he was a preference eligible 
employee within the meaning of Section 14 of the Veterans* 
Preference Act of 1944, as amended, and as such, entitled to 
the benefits of the Section, including the right of appeal to 
the Commission. 

Section 14 of the Veterans’ Preference Act (5 U. S. C. A. 863) 
provides that when the discharge or suspension for more than 
thirty days of a preference eligible employee is sought, such em¬ 
ployee “shall have at least thirty da3rs’ advance written no¬ 
tice . . . stating any and all reasons, specifically and in detail, 
for any such proposed action; such preference eligible shall be 
allowed a reasonable time for answering the same personally 
and in writing, and for furnishing affidavits in support of such 
answer, and shall have the right to appeal to the Qvil Service 
Commission from an adverse decision of the administrative 
officer so acting.” 

The National Naval Medical Center proceeded against Mr. 
Woodfield by a letter dated August 31,1953, which constituted 
the advance, written notice of proposed adverse action. Mr. 
Woodfield was allowed the reasonable time of ten (10) da3n5 for 
answering the charges preferred against him. By letter dated 
September 2,1953, the appellant requested a hearing in orda: 
to present his side of the case and such hearing was granted 
him before the Commanding Officer of the Medical Center <hi 
September 9, 1953. Thereafter, by letter dated September 
14, 1953, he was sent a written notification of adverse ded- 
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fflon. Mr. Woodfield was separated from the rolls of the Na¬ 
tional Naval Medical Center at close of working hours October 
9,1953; hence, he received a period of advance notice in excess 
' of the thirty da}^ required by the Law and the Regulations of 
the Commission. 

During the hearing in the Commission, the appellant’s repre¬ 
sentative contended that an examination of the notice issued 
to the appellant shows that it contained no specific reason for 
the proposed action, and that the reasons for the action are 
stated in a most general manner. 

' The legal requirement as to the notice of proposed action 
' containing any and all reasons, specifically and in detail, is met 
when the reasons are given specifically enough and in suffi¬ 
cient detail, that the employee may clearly understand the al¬ 
leged grounds for the proposed action, know the particular 
offenses charged against him, and thus be in a position to sub¬ 
mit his defense. Federal Personnel Manual, page Sl-29. In 
the recent case of Englehardt v. United States, dedded July 13, 
1953, the United States Court of Claims made the following 
' statement with respect to the requirement in Section 14 that a 
notice contain any and all reasons, specifically and in detail: 

' The manifest purpose of this provision is to aff<»d 

the employee a fair opportunity to oppose his removal, 
and the charges must be consid^^ with the view of 
determining whether plaintiff was informed of the basis 
of the proposed actimi with sufficient particularity to 
ap^Hise him of allegations he must refute or actions he 
must justify. The technical rules of criminal proceed¬ 
ings are not applicable here, and the facts and circum¬ 
stances of a particular case are regarded as important 
in such an inquiry. 

A study of the August 31, 1953, notice, in the li^t of the 
provisions of the Federal Personnel Manual and the criterion 
set forth in the Englehardt case, evidences that it complies 
with the legal requirement as to specificity and detail. The 
notice gives the exact dates and times of the incidents involved 
and sets forth clearly the basis for the charges preferred. An 
examination of Mr. Woodfield’s letter of October 5, 1953, his 
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original letter of appeal to the Fourth C. S. Region, is con¬ 
vincing that he was fully aware of all the reasons for his 
proposed removal and was in no way prejudiced in preparing 
his defense. 

In'addition to the foregoing, Mr. Gerard contended that 
the August 31st notice to the appellant was procedurally de¬ 
fective in that it failed to state that “the contemplated step 
is such as will promote the efficiency of the service.” We can¬ 
not agree with Mr. Gerard in this regard. Section 14 of the 
Veterans’ Preference Act provides that no preference eligible 
employee shall be discharged except for such cause as will pro¬ 
mote the efficiency of the service. There is no requirement in 
the law that a notice of proposed adverse action must state 
that the action proposed will promote the efficiency of the 
service or explain how the efficiency of the service will be pro¬ 
moted. The requirement is one of substance rather than form. 
The issue is not whether the notice states that the efficiency 
of the service will be promoted or explains in what respect it 
will be promoted. The issue is whether the personnel action 
does,' in fact, promote the efficiency of the service. 

Mr. Gerard also alleged that the Department of the Navy 
erred in effecting the appellant’s removal for unsatisfactory 
services. In this connection, he invited attention to the fact 
that the appellant’s most recent performance rating was “Sat¬ 
isfactory”. In support of this allegation, he cited the recent 
case of Ward v. Anderson in the United States Court of Appeals. 

The United States Court of Appeals in the case of Ward v. 
Anderson, No. 11537, decided November 27,1953, made refer¬ 
ence to what it termed an “ambiguously stated” Notification of 
Personnel Action. The notification read that the reason for 
the employee’s removal was “Unsatisfactory services” and that 
the employee’s performance rating was “Satisfactory”. The 
Court then discusses the opposing contentions of the parties as 
to whether an employing agency possesses a choice of effecting 
an employee’s removal on charges concerning the quality of the 
employee’s services under 5 U. S. C. 652 (a) without applica¬ 
tion of the ninety-day warning referred to in 5 U. S. C. 2005. 
The Court pointed out that the employee had not raised this 
issue in the administrative proceeding and as it appears to be 
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“a substantial question of law” the Court remanded the case so 
that there could be an administrative determination of the 
issue. The Court stated that a judicial decision of the issue 
would be unwise and unfair without benefit of a prior ruling 
by the administrative agency involved. 

In other words, the decision in Ward v. Anderson has no ef¬ 
fect on the position recognized in the past by the Civil Service 
Commission. The effect of the decision was merely to remand 
the case so that the issue could be administratively settled. To 
attempt to prognosticate as to any future decision of the Court 
on the basis of the Ward decision is not warranted. In the 
past, the Conunission has recognized that agencies can separate 
employees either on specific charges of inefficiency or by reason 
of unsatisfactory performance rating. The election as to 
which method is with the agency and the two are entirely sep¬ 
arate and distinct. Because of their separateness, the require¬ 
ments of one are inapplicable to the other. Accordingly, when 
the reason for a removal is specific charges and not an unsatis¬ 
factory rating, the ninety-day requirement is not pertinent and 
cannot be found to affect the case. 

In the light of the foregoing, it is found that the procedural 
requirements of the Law and the Regulations of the Commis¬ 
sion were complied with by the National Naval Medical Center 
in effecting the discharge of Mr. Woodfield on October 9,1953. 
We come now to a consideration of the merits of the personnel 
action of discharge. 

The August 31st notice of proposed adverse action set forth 
the following charges: 

a. On 30 October 1952 at 11:45 a. m. in the presence 
of witnesses you made a false unfounded statement 
which slandered your supervisor and tended to reflect 
unfavorably on his integrity. Charges were preferred 
against you recommending your suspension from duty 
for a period of fifteen (15) days. However, the recom¬ 
mended suspension was reduced to ten (10) days and 
held in abeyance for a period of six (6) months. 

b. On 21 August 1953 at 12:37 p. m. in the presence 
of a witness you used insulting and obscene language 
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toward your supervisor after being reprimanded for 
starting to work late after your lunch period. 

In connection with the forgoing, it is believed important to 
note the following statement appearing in the August Slst 
notice directed to the appellant. This statement reads: 

You are advised of your right to answer personally 
and in writing to the charge as stated above, and to fur¬ 
nish affidavits in support of such answers. You are fur¬ 
ther advised that this activity will grant a personal hear- 
! ing upon your request at which time you may be repre¬ 
sented by any person of your choice who desires to rep¬ 
resent you, and may produce witnesses having direct 
. knowledge of the circumstances resulting in the preferral 
of the above charge. Your reply to the charge stated in 
paragraph two (2) b, and your request for a hearing if 
desired must be submitted to the Civilian Personnel 
Division no later than 9 September 1953. 

Consideration of the forgoing leads to the finding that the 
removal action in the appellant’s case was based entirely on 
paragraph 2 (b) of the notice of proposed adverse acticm. In 
other words, the justification for his removal stands or falls on 
the strength of the charge contained in paragraph 2(b). 

With respect to the charge contained in paragraph 2 (b), the 
appellant, in an affidavit submitted during the investigation 
by the Fourth C. S. Re^on, stated that on August 21, 1953, 
he and Charles Huff and Josejffi Gales came back to their shop 
at 12:34 p. m.; that they should have returned by 12:30 p. m.; 
that they were late because the galley ran out of meat and this 
delayed the line; and that when Valentine came into the shop 
a few minutes after they returned from lunch, he came over to 
the three of them and told them that they were late in return¬ 
ing to work after lunch. Mr. Woodfield stated that he then 
asked Mr. Valentine why he did not wait to find out why they 
were late before going to the (^ce about their being late; that 
he said that he did not have to have a reason; and that he did 
not want a reason fcM* their bdng late. The appellant stated 
that he then told Huff not to advise Valentine why they were 
late, and, in the jxesence of Valentine, he told Huff that *^e 
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(meaning Valentine) was chicken”. Mr. Woodfield stated 
that he actually said to Huff the following: '^on’t tell him 
(meaning Valentine) a Goddam thing; he is just bmg 
chicken.” 

In his affidavit, the appellant stated that he had a signed 
statement of Lt. T. V. Bonnell who explained why the chow 
line was late. The appeal file contains a copy of a statement 
over the signature of Lt. T. V. Bonnell, MSC, U. S. N., Chief, 
Food Service Division, National Naval Medical Center, reading 
as follows: 

On 21 August 1953, the noon meal was served a little 
later than usual. Spare Ribs were on the menu; we 
started to run out, while we were preparing some the 
chow line was held up. 

This is the only day the diow line has been held up 
during the noon meal. 

During the investigation by the Fourth C. S. Region, affi¬ 
davits were submitted by Charles L. Huff, Helper Pipefitter; 
Charles H. Grove, Pipefitter; and William H. Gloyd, Pipefitter. 
Mr. Huff stated that: 

On November 24,1952, while several of us were atting 
around a table, I did hear Claude Valentine say to 
Warren Woodfield the following: ‘TTou are a Goddamned 
liar; furthermore, you are nothing but a Goddamned 
f— liar.” Valentine was atting on a chair when he 
called Woodfield a liar. 

Mr. Grove stated that: 

On November 24, 1952, while several of us were sit¬ 
ting around a table, I heard Claude Valentine, our boss, 
call Warren Woodfield a “God-damned liar.” Both 
Valentine and Woodfield were also sitting at the table. 

Mr. Gloyd stated tiiat: 

On Novem^ 24, 1952, while several of us were sit¬ 
ting around the table, I heard ClSaude Valentine swear 
at Woodfield. It seems that Valentine and Woodfield 
were having an argument and I distinctly heard 
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Valentine say the following to Woodfield: *Tou are a 
God-damned liar; furthermore, you are nothing but a 
God-damned f— liar.” I heard them before this inci- 
' dent when they were cussing each other out. 

Mr. Claude Valentine, in an affidavit submitted to the Fourth 
C. S. Region, stated that “This past summer, Woodfield called 
me “Goddamn Chicken' or words to that effect. I again pre¬ 
ferred charges against him and he was fired. While I do not 
remember calling Woodfield a ‘Goddamn liar’ on November 24, 
1952, it is possible that I did call him that.” 

While it is realized that the foregoing testimonies of Messrs. 
Huff, Grove and Gloyd do not relate to the specific incident 
cited in paragraph 2 (b) of the August 31st notice, they do 
establish the use of abusive and profane language on the part 
of the appellant’s supervisor. Such conduct, especially on the 
part of an individual in a supervisory capacity, appears to be 
entirely uncalled for and unwarranted. 

As to the incident of August 21,1953, set forth in paragraph 
2 (b) of the August 31st notice, the appellant has established 
that his failure to return to work on time following his lunch 
period was occasioned by the fact that the noon meal was 
served a little later than usual because of a shortage of spare 
ribs. Certainly, the appellant could not be held responsible 
for this delay. At the hearing before the Commanding Officer 
held on September 9, 1953, Mr. Valentine testified that “He 
was reprimanded for starting to work late after his lunch period. 
I told them that the next time it happens he would have to put 
in a leave slip for one (1) hour and also the three others.” The 
appellant has testified, and the agency has offered no testimony 
in contradiction, that Mr. Valentine arbitrarily refused to listen 
to any explanation from him or from the other employees in¬ 
volved as to their reason for failing to report for duty on time 
following the completion of their limch period. This attitude 
on the part of Mr. Valentine appears to have been most un¬ 
reasonable and uncalled for under the particular circumstances 
involved. There appears to be little question that considerable 
animosity existed between Mr. Woodfield and Mr. Valentine 
prior to the August 21st incident. It was because of this ani¬ 
mosity that the August 21st incident developed into a situation 
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i out of all proportion to the seriousness of the offense involved. 
It is realized, of course, that the appellant’s language toward 
Mr. Valentine was out of order and was not in keeping with 
' what is ordinarily expected of an employee in his relations with 
his supervisor. However, to lay the entire blame for such con¬ 
duct on the employee as was done in the instant case, seems 
unreasonable and unfair. On the basis of the evidence at hand, 
it can only be concluded that the appellant was provoked into 
i his use of intemperate and unseemly language by the arbitrary 
i and unreasonable attitude on the part of his supervisor, Mr. 
Valentine. Under the circumstances, we find that the charge 
contained in paragraph 2 (b) of the August 31st notice of pro¬ 
posed adverse action is not sustained. 

In the light of all the evidence and the foregoing analysis, it 
' is found that the discharge of Mr. Woodfield on the basis of 
the charges preferred in the Medical Center’s letter of August 
31, 1953, was unduly severe and unreasonable in the light of 
the actual facts involved. Accordingly, the discharge of Mr. 
Woodfield was not for such cause as will promote the efficiency 
of the service as provided in Section 14 of the Veterans’ Prefer¬ 
ence Act of 1944, as amended. 

' RECOMMENDATION 

Under all the facts and circumstances of the appeal, it is 
recommended that Mr. Woodfield be restored to the position 
of Pipefitter, $17.36 per diem, from which he was removed on 
October 9, 1953, and that such restoration be retroactively 
effective to October 10,1953, the day following his removal. 

No further appeal from this decision will be entertained 
from either Mr. Woodfield or the Department of the Navy, 
National Naval Medical Center, Bethesda, Maryland, unless 
it is submitted to the Commissioners, U. S. Civil Service Com¬ 
mission, Washington 25, D. C., within seven (7) days after 
receipt of this decision. Notification of a further appeal should 
be given to this office so the case files can be transmitted 
promptly to the Commissioners. 
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Since there is no further right to a hearing, addition^ 
sentations should be made in writing and submitted in dupli> 
cate with the appeal to the Commissioners. 

E. A. Dunton, 

■ E. A. Dunton, 

Chiejf Appeals Examinmg Office, 
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15 February 1954. 

XJ. S. Civil Service Commission, 

Washington 26»D. C. 

Attention: Board of Appeals and Review. 

Gentlemen: Your letter of 8 February 1954 Rle No. 
DAE:JOH:mmm together with a copy of your findings and 
recommendation in the case of Warren J. Woodfield has been 
received. 

In accordance with paragraph three (3) of your letter you 
are advised that the National Naval Medical Center wishes 
to appeal the decision rendered by the U. S. Civil Service 
Commission. 
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A brief of the National Naval Medical Center appeal will be 
forwarded to the Board of Appeals and Review at a later 
date. 

Sincerely yours, 

L. 0. Stone, 

L. 0. Stone, 

Rear Admiral (AfC), XJ» S. Navy, Commanding. 

XJ. S. Civil Service Commission, 

Board of Appeals and Reviews. 

February 16,1954. 

TJ. S. Civil Service Commission, February, 1954. 

Washington 25, D. C. 

' (Attention: Board of Appeals and Review.) 

References: (1) Your letter file DAE:JOH:mmm of 8 Feb¬ 
ruary 1954. 

(2) Our letter NNMC-ll-ac P19-1/LL Ser: 
10867 of 15 February 1954. 

Gentlemen: Enclosed herewith is a brief for your con¬ 
sideration in connection with the appeal by this command of 
the decision rendered by the U. S. Civil Service Commission 
in the case of Warren J. Woodfield. 

This command is prepared to furnish witnesses to appear 
before your appeal board for the presentation of evidence in 
support of its position that Mr. Woodfield should not be re¬ 
instated. 

Sincerdy yours, 

L. 0. Stone, 

L. O. Stone, 

Rear Admiral {MC), U. S. Navy, Commanding. 

TJ. S. Civil Service Commission, Board of Appeals and Re¬ 
view, February 19,1954. 
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BRIEF 

The Chief Examiner determined that the removal action 
must stand or fall on the strength of the charge contained in 
paragraph 2(b) which provides as follows: 

On 21 August 1953 at 12:37 p. m. in the presence of a 
witness you used insulting and obscene language to¬ 
wards your supervisor after being reprimanded for 
starting to work late after your lunch period. ( p. 5, 
Chief Examiner’s Report.) 

It also held that the charge complies with the criterion of the 
Federal Personnel Manual (p. 3). In the appellate action 
the Examiner took cognizance of the fact that the employee’s 
language towards his superv'isor was out of order and not in 
keeping with what is ordinarily expected of an employee in his 
relations with his supervisor, however, he determined that it 
would be unreasonable and unfair to lay the entire blame for 
such conduct on the employee as was done in this case. He 
held that on the basis of the evidence at hand it can only be 
concluded that the appellant was provoked into his use of 
intemperate and unseemly language by the arbitrary and un¬ 
reasonable attitude on the part of the supervisor, Mr. Valen¬ 
tine (p. 8, Chief Examiner’s Report). He concluded by find¬ 
ing that in the light of all the e\ddence and his analysis that 
the discharge of Mr. Woodfield on the basis of the charges pre¬ 
ferred in the Medical Center’s letter of August 31, 1953, was 
unduly severe and unreasonable in the light of the actual facts 
involved, and that his discharge was not for such cause as will 
i promote the efficiency of the service as provided by section 14 
1 of the Veterans’ Preference Act of 1944, as amended, 
i During the hearing before the Chief Examiner the employee 
offered much evidence of animosity between the superviscnr 
and himself which was characterized by his counsel in a light 
! which would tend to show that the fault lay in the attitude 
! and conduct of the supervisor. He claimed that the provoca^ 
tion was sufficient to justify the conduct of the employee. Fot 
the most part specific events recited related to periods of a year 
or more prior to the incident out of which the charge arose. 
In this connection, this command had entertained the view 






that any evidence not related in time to the charges upon which 
the hearing was based was not pertinent to a proper decision, 
and, therefore, restricted the evidence both for and against 
Mr. Woodfield to the area of times involved. While it ap¬ 
pears that the Chief Examiner’s holding ruled that the charge 
involving the earlier incident could not be considered, the 
vast majority of the evidence heard by him related to in¬ 
cidents prior in time to the incident out of which the charge 
grew. 

This command is in complete sympathy with the Examiner’s 
interest in the protection of the rights of the Employee against 
harsh practices of an unreasonable supervisor. Likewise it is 
felt that his and your interest is equally as great in the pro¬ 
tection of supervisory authority from unreasonable practices 
of employees when such practices extend so far as to place 
supervisory authority in an untenable position. In this con¬ 
nection, a full investigation has been made with the view of 
determining the facts surrounding the incident out of which 
the charge arose upon which the discharge was based, as well 
as the relationship between Mr. Woodfield and his super¬ 
visors during the period of his employment in this command. 
It is considered that the inquiry has established beyond any 
reasonable doubt that there was no provocation on the part 
of the supervisor at the time of the incident to which the charge 
relates, unless an admonishment to report for work promptly 
can be considered as such. As to the relationship between Mr. 
Woodfield and his supervisors during his i)eriod of emjJoy- 
ment at this command, it has been established that there has 
been some animosity for a considerable period of time. How¬ 
ever, this command is prepared to fumi^ evidence to indicate 
that the anomisity not only arose from but was kept alive by 
Mr. Woodfield’s insubordination and disrespect towards his 
supervisors while they were in the proper performance of their 
supervisoiy duties. It may be well to note that his record 
indicates that his difficulty with supervisors extends to his 
prior position since he gave as his reason for resignation on 9 
November 1948 as “unfair treatment by supervisor”. While 
this may not appear pertinent to the charge considered by the 
Chi^ Examiner, it would appear to be appropriate if his tes- 
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timony is to be considered, since he admitted the truth of the 
charge but sought to establish justification for his conduct by 
invoking the anomisity. In this connection, affidavits are ap¬ 
pended hereto for your consideration. 

In the light of the true facts and circumstances surrounding 
this case, the Chief Examiner’s findings, opinion and recom¬ 
mendation causes this command grave concern inasmuch as 
it is believed that it will seriously impair the orderly adminis¬ 
tration and effectiveness of the department as well as seriously 
effecting the morale of other employees. It is also considered 
that his holdings in this case will place supervisory authority 
in an untenable position which is inconsistent with their re¬ 
sponsibility iu effective management. 

If the evidence submitted by Mr. Woodfield at the Chief 
Examiner’s hearing is considered pertinent, it would appear 
that reasonable inferences arising therefrom tend to indicate 
that the Examiner’s findings are inconsistent therewith. In 
support of this view, the following analysis of the testimony 
heard by the Chief Examiner is submitted for your considera¬ 
tion. 

(To the Appellant) : When you referred to his employing 
communistic tactics; from that time forward, what was your 
relationship to this man? 

Mr. Woodfield. Forward toward 1953? 

Mr. Gerard. Yes, up to now. 

Mr. Woodfield. Well, it seems like time and time again he 
would do anything in his power to aggravate me. For in¬ 
stance, I was supposed to work on Saturday. We have over¬ 
time on Saturday, but instead of telling me on Friday that I 
wasn’t supposed to come in, I went in on Saturday morning 
and found some man in my place. I called up the boss and 
said, *'Why is this man in my placef* He told me that he did 
not tell me to work, I said, “You should have told me on Fri¬ 
day.” He said, “Well, I don*t have to,” and then he hung up 
on me. I questioned him again on Monday morning about 
what occurred on Saturday in connection with having this man 
in my place, (p. 8, Record of Hearing Befwe the Qiief Ex¬ 
aminer.) [Italics supplied.] 
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In order for the proper inference to be drawn from the fore¬ 
going testimony, it is deemed appropriate to state for the rec¬ 
ord that for many years in the past the policy regulating over¬ 
time work has been and still remains in effect. It requires the 
prior approval by the Commanding Officer for overtime work, 
and in obtaining the approval, the employee’s name, the de¬ 
partment for which the work is to be performed, the exact 
location of the project and the estimated overtime involved 
must be submitted. After the approval of the overtime has 
been obtained, the employee is notified to report. 

It is presently, and has always been deemed to be the peroga- 
tive of the Command to select employees for overtime who, 
in its opinion, are best qualified for the performance. There¬ 
fore, it appears quite obvious that no injustice was brought 
about by the events the employee recited in the foregoing 
testimony inasmuch as he had not been notified to report for 
work by his own admission. The raising of the issue on Mon¬ 
day about not having been assigned overtime work after hav¬ 
ing called the supervisor on Saturday, was obviously intended 
solely to add fuel to whatever animosity that may have existed 
between the two at the time, and was without merit or justi¬ 
fication. 

In the light of the foregoing it does not appear that that 
portion of the testimony could by any reasonable construction 
be deemed provocation on the part of the supervisor, but to 
the contrary, it appears that ^&•. Woodfield made two delib¬ 
erate attempts to provoke the supervisor. The testimony in¬ 
dicates that on a pritw occasion he offered provocation by ac¬ 
cusing the supervisor of employing communistic tactics. 
Reference to the personnel file of Mr. Woodfield indicates the 
latter provocation grew out of his loss of some magazines and 
that he had accused Mr. Valentine of being a communist, which 
must be presumed to have been intended to further any ani¬ 
mosity that may have prevailed at the time. 

Mr. Gerard. Well, is it not true—I think the file 
also includes affidavits from various fellow employees 
of yours to the effect, according to statements that he 
had made, that he wasgoing to get rid of you? 

Mr. Woodfield. Yes, sir. 


Q. And he has been attempting to create an incident 
for some time in order to bring that about. (P. 9, Rec¬ 
ord of Hearing Before the Chief Examiner.) 

A very careful review of the entire file fails to dis¬ 
close any such affidavits as was referred to in the fore¬ 
going testimony nor is there any evidence to indicate 
that anyone was bent on persecuting Mr. Woodfield. 
To the contrary, it appears that the supervisory author¬ 
ity was exceedingly tolerant of his demoralizing methods 
and preferred charges only as a last resort for the pres¬ 
ervation of orderly administration. 

Mr. Gerard. Now, there is one thing that is not in 
the file, that hasn't been gone into at all, which you men¬ 
tioned to me—the incident of when he leaned over the 
table and tried to get you to hit him. When did that 
occur and what were the circumstances surrounding it? 

A. I believe that was in November. I don't know 
the exact date, but it was in November. 

Mr. Ruedigeb. Of this year? 

Mr. Woodfield. Last year, sir. 

I was in the shop working. A plumber from the 
plumbing shop came in and asked me for a short piece 
of 2" pipe, and in looking around. I noticed that a length 
of pipe about four feet long was lying on the floor, so I 
asked Mr. Valentine if that piece of pipe belonged to 
anyone in the shop or if they were using it. He said he 
didrCt know and that it was all right to take the pipe, 
so I gave it to the plumber, and when I came hack, after 
thinking over the fact that the piece of pipe had a cap 
on it, I went hack to the plumber and asked him for 
the pipe. Then I took the pipe hack to the shop and I 
looked around for a short piece like he intended to use 
and gave it to him, and I took the pipe that I first gave 
to the plumher and hid it underneath the bench, know¬ 
ing Mr. Valentine’s nature of trying to cause trouble for 
me in the last four years and eight months. 

I then continued on with my work and then, at 4:15, 
when Mr. Valentine went to wash up, he made a remark 
to the man who was using the pipe that someone had 
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taken the pipe that he had lying on the floor. I was 
' sitting ri^t across from him. I looked at him. He 
kind of grinned, and he told me after Mr. Valentine had 
fini^ed washing up that he had asked the plumber be¬ 
fore he entered the shop what happened to the pipe, and 
he found out that I had taken the pipe back, so when 
Mr. Valentine made the remark to him about someone’s 
taking his pipe, he didn’t say anything to me about it. 

' So I went over and asked Mr, Valentine why he told 
me that he didn*t know who the pipe belonged to. I 
' said, **You knew the pipe belonged to BUI. Why 
didn*t you tell me that? Were you trying to get us two 
mited up in a fight?'* In other words, he say, ‘You’re 
a liar. I said, ^‘No, you’re the one who is lying, because 
you knew all the time who the pipe belonged to,” and 
he said, ‘Tfou’re a God damn liar.” 

Of course, I made a remark that he was the one who 
was l 3 dng all the time. In the meantime, I was changing 
clotlies. He was on the other side of the table, and 
during the argument he leaned over the table in a threat¬ 
ening manner and called me a G— d— f— liar, "What 
do you think of that?” and wanted me to hit him because 
he insulted me more in that language, but I didn’t pay 
any attention and more or less disregarded the language 
^ he used and went back and finished dressing. That was 
when all the men in the shop heard him use that kind 
of language to me. (Pp. 9 and 10, Record of Hearing 
Before the Chief Examiner.) [Italics supplied.] 

Again the foregoing testimony makes it appear obvious that 
Mr. Woodfield was goading the supervisor in his effort to create 
a scene. As in the inior instances the evidence t^ds to show 
that Mr. Woodfield always selected p«iods when crowds of 
anployees were gathered together fw his efforts to make the 
supervisor’s position the subject of ridicule. 

Mr. Gerard. Wliat has the turnover in that shop been 
over the past couple of years? 

Mr. WooDFnxD. Since he’s been in the shop as a 
leader, I’d say for 10 or 11 years, I made the ninth man 
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who has either been jfired or resigned under the condi¬ 
tions that he caused by aggravating them. (P. 11, Rec¬ 
ord of Hearing Before the Chief Examiner.) 

It may be well to note that Mr. Woodfield was only em¬ 
ployed by this command on 3 January 1949 and therefore any 
thoughts which he might have entertained which would relate 
to the number of employees who have been fired or who have 
resigned under conditions caused by aggravation during the 
past 10 or 11 years could be nothing more than speculation or 
conjecture. It may be well to note, however, that the record 
of this command indicates that 11 personnel are serving under 
the supervision of the department in which Mr. Woodfield was 
an employee and that since January 1948, 9 personnel have 
been separated, including Mr. Woodfield. Of those who were 
separated 3 were discharged, 4 resigned, and 2 were separated 
by reduction in force. The reasons given for the resignations 
were to accept other employment. If the reasons for resigna¬ 
tions were other than those stated it would appear appropriate 
for Mr. Woodfield to present evidence which tends to disclose 
such facts. 

Q. Exactly what occurred on the day when the inci¬ 
dent arose which resulted in the letter of charges? Who 
was with you at the time? 

A. We had our noon meal at the galley. There was 
Mr. Huff and Mr. Gales and myself. We went to lunch 
at 12:00 o’clock at the Main Navy Galley, and, of course, 
there was a long line, including the corpsmen and other 
workers. I was about twelfth man from the b^inning 
of the line when they ran out of meat, so we had to wait. 
It was exactly 15 minutes that we waited, so it was 
12:15 when they started serving us chow, so it was ac¬ 
tually 12:34 when we returned to the shop. 

Between 12:30 and 12:34, Mr. Valentine had gone 
over to see the Master Mechanic, Mr. Corbin, to tell 
him that we were late—^we hadn’t returned to the shop— 
so when Mr. Valentine came back around 12:37, he en¬ 
tered the shop and made the statement that the next 
time we were late, we would have to put in an hour’s 


i leave slip. I then asked him, “Why did you go over to 
tell Mr. Corbin that we were late? Why didn*t you 
wait and ask us the reason we were late?” He said, 
' “In the first place, I don't need a reason, and in the sec¬ 
ond place, I don't want a reason. I want you here at 
12:S0:' 

Then knowing that Mr. Huff usually rides with Mr. 
Valentine in a truck down to the greenhouse, I turned 
to Mr. Huff and told him not to tell Mr. Valentine a 
God damn thing, that “He's just chicken for using his 
1 authority to keep us from stating the reason we were 
late.” I was provoked with the manner in which he 
i came in. (pp. 11 and 12, Record of Hearing Before 
the Chief Examiner.) [ Italics supplied. ] 

The foregoing testimony specifically related to the 
day and the events out of which the charge arose. Again 
' it is well to note that Mr. Woodfield was the provocator. 

I There is nothing in the foregoing testimony to indicate 
that Mr. Valentine had made a report to any higher 
authority, however, Mr. Woodfield asked him ‘^Why did 
you go over and tell Mr. Corbin that we were late? 
Why didn’t you wait and ask us the reason we were 
I late?” While on its face the language itself may not 
appear to be provocative, it appears that any reasonable 
I construction would dictate the conclusion that it was 
not only provocative but was used with that intent. It 
might be well to note that according to regulations at 
■ this command the employees are entitled to 30 minutes 
for lunch and that aside from the general mess there are 
other facilities through which meals may be obtained 
I within this command by the employees. It may also 
be well to note that in this command’s opinion the super¬ 
visor would be derelict in his duty if he did not attempt 
to have personnel b^n work on the regular schedule. 

I As for not making an inquiry as to reasons for the tardi¬ 
ness it would appear that Mr. Woodfield or either of 
' the others involved would more properly have furnished 
a reason instead of assuming a hostile attitude. The 
hostility is evidenced by Mr. Woodfield’s statement‘T 
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turned to Mr. Huff and told him not to tell Mr. Valentine 
a God damn thing that he’s just chicken for using his 
authority to keep us from stating the reasons we were 
late.” Any reasonable construction will clearly indi¬ 
cate that Mr. Valentine not only did not prevent the 
men from stating the reason they were late but that Mr. 
Woodfield was adverse to making any such report to his 
supervisor. 

Mr. Woodfield. No, sir; he did not, and I have affi¬ 
davits from the Lieutenant in charge of the mess, stating 
why we were late. 

Q. That’s right. Now, that’s all you said to him? 

A. Yes, sir. 

Q. “Don’t tell him a G— d— thing. He’s chicken?” 

A. “He’s chicken.” 

(p. 12, Record of Hearing Before the Chief Examiner.) 

While a careful study of the affidavit submitted by the Chief 
of the Food Services indicates that the meal was delayed on 
that particular day. it does not indicate that Mr. Woodfield 
was included in the group of employees who were affected by 
the delay. The remaining portion of the testimony furnishes 
further evidence of the offense charged upon which Mr. Wood- 
field’s discharge was predicated. 

A. Well, on September 24, he was going to prefer 
charges against four men in the shop. The morning 
that he came in with Mr. DeWitt and made the state- 
ment that he was going to prejer charges, I more or less 
talked him out of it because, knowing that they were out 
to get me in the last—I know of two years—the three 
bosses — Mr. Corbin, Mr. DeWitt and Mr. Valentine—I 
asked Mr. Valentine what the charges were going to be, 
and he said, “For not obeying orders.” I asked him 
what were the orders, and he said, ‘Tfou were supposed 
to remove all packing from the expansion joints.” The 
other men told him that previously they removed only 
two or three packing rings from the joints, and that’s 
why they did that at the job he had the four of us on, 
and I also told him that he didn’t tell me what to do. 
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I He told the other man that I was working with, if he 
could help it, he wouldn’t tell me a thing. 

He would put me under men who were less experi¬ 
enced, knowing that I would look out for any job that 
' came up, to see that it was done right. I would talk 
to Mr. DeWitt and Mr. Valentine for about ten min¬ 
utes, and Mr. DeWitt would go out with his head down, 

' knowing that he couldn’t hold anything against me on 
that certain job because Mr. Valentine had not told me 
anything about it. (Pp. 13 and 14, Record of Hearing 
Before the Chief Examiner.) [Italics supplied.] 

The foregoing makes it appear that Mr. Woodfield felt that 
all his supervisors were out to get him, however, if his testi¬ 
mony is carefully analyzed it would seem to belie his evaluation 
of his supervisors’ appraisal of him and his standing with them. 
In support of this view your attention is invited to the fact 
that when charges were about to be preferred he stated‘T more 
or less talked him out of it * * 

Mr. Gerard. What’s his general attitude? Would 
you describe him as sort of crotchety and hard to get 
' along with, due to his advanced years? 

Mr. Woodfield. He seems to be sickly, which he is. 
He has a bad heart and the doctor says he can’t work, 
and when he feels bad, he seems to enjoy picking on 
someone. My opinion is that his nature is that he gets 
satisfaction in going over to the head boss and telling 
' things about the men in his shop, instead of trying to 
control them as a boss should. (P. 14, Record of Hear¬ 
ing before the Chief Examiner.) 

In the foregoing testimony it appears that Mr. Woodfield 
recognized his immediate supervisor as being in poor health 
and expressed an opinion that by his nature he obtained satis¬ 
faction in going to the “head boss” instead of trying to control 
the men as a boss should. It is inconceivable that consulta¬ 
tion with superiors could be deemed to be in any manner a 
refiection on the men in his department or provocative in na¬ 
ture. However, a reasonable construction would seem to make 
it dear that Mr. Woodfield was resentful, and not withstand- 
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ing his knowledge of the ill health of the supervisor, went to 
great extents to agitate and shower him with embarrassment 
at every opportunity. In order to justify such conduct he 
would grasp at every slight detail, whether it concerned him 
or not, to bring about dissension among his fellow employees. 

In evaluating the credibility to be attached to the testimony 
that has been offered in support of Mr. Woodfield’s view that 
he was unjustly discharged it appears to be especially pertinent 
to consider the foDowing: 

Q. How was the hearing conducted? 

A. Well, the Admiral was sitting at his desk and there 
was about eight men who formed a half-circle around 
the Admiral’s desk, standing up, just like it would be at 
a Naval Court Martial. 

Mr. Gerard. I have observed some Naval Court 
Martials and that’s exactly the way they are conducted. 

Mr. WooDFiELD. Of course, they asked me questions 
concerning the case and I tried to explain why I called 
Mr. Valentine “chicken,” what led up to it in previous 
years, and so on, and I was told to keep within the 
charges of the case, and of course after hearing that, I 
decided that there was no use in trying to fight it there. 

The Admiral said that his decision stands, and upon 
looking at the two other officers to his left and shaking 
his head, they sliook their heads, agreeing with him. 
In my opinion- 

Q. How long were you in there—five minutes? 

A. Not five—a matter of about 10 minutes. 

Q. Quite a hearing. How old a man is Mr. Valentine? 

(Pp. 12 and 13, Record of Hearing Before the Chief 

Examiner.) 

The foregoing does not appear to be pertinent to the charge 
in this case, however, it is deemed appropriate to consider it in 
conjunction with evaluating the credibility of Mr. Woodfield 
and his attorney, Mr. Gerard. Insofar as the undersigned is 
aware Navy Cburts-Martial proceedings have never been con¬ 
ducted in the manner described in this case. There is no claim 
‘ by the employee that during the agency hearing Mr. Woodfield 


44 


was precluded from offering any evidence that may be deemed 
to be pertinent in the light of the Chief Examiner’s holding that 
the action must stand or fall on the charge which arose out of 
the incident on 21 August. Therefore, it must be deemed to 
have have been invoked purely for its inflammatory effect, as 
was the following, which is likewise a wholly false statement, 
without merit, and is completely unsubstantiated by the record 
of the agency’s hearing: 

It strikes me that this being a Naval installation, that 
the w'hole affair has been conducted according to the 
Naval code, and the Commanding Ofiicer’s remarks in 
that transcript of the agency hearing indicate that. 
He has said that whether you're right or wrong, you're 
always wrong if you're low man on the totem 'pole, and 
that’s the Naval code. Well, I’d like to comment on 
that. We certainly are not in the Navy and we’re not 
in the military. This man had enough of that. He 
is a civilian employee of the United States Government, 
and he is certainly entitled to some dignity in carrying 
' out his duties, and he has been thwarted in this connec¬ 
tion. He certainly cannot carry out his duties in a 
dignified manner under such conditions. (P. 18, Rec- 
' ord of Hearing Before the Chief Examiner.) [Italics 
supplied.] 

Likewise a comparison of his testimony before the agency 
hearing with that offered by him before the Chief Examiner 
will disclose a categoric denial in the one and a confession and 
justification in the other. If considered in conjunction with 
other false statements as heretofore obsCTved it would appear 
that little credibility could be attached to any of his testimony. 
In evaluating his testimony that his tardiness was due to 
delay in serving the noon meal and that the supervisor was 
""out of order in directing his attention to his tardiness it may 
be well to refer to page 2 of the Agency Hearing Report in 
which Mr. Duncan adnoitted that his tardiness was not due 
to the delay in the meal but was brought about by his engage¬ 
ment in a game of checkers. Without considering whether or 
not the actual delay in reporting to work by Mr. Woodfield 
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! resulted from a delay in the serving of his meal, one man’s 
admission that his delay was incident to a checker game would 
appear to accentuate the necessity of close supervaon of Hie 
pa*sonnel by their supervise and would furnish full justifica¬ 
tion for the reprimand given until such time as an explanation 
! was offered by the parties concerned. 

CONCLUSION 

If the evidence to be considered is limited to those events 
related in time to the incident out of which the charge arose, 

' it would appear that there is an absence of any to indicate that 
Mr. Woodfield was provoked into using the language toward 
I his supervisor which resulted in the charge on which his dis¬ 
charge was predicated. However, if the Chief Examiner was 
•correct in hearing evidence relating to events other than the 
one out of which the charge arose and you deem it sufficient to 
justify the conduct of Mr. Woodfield, as the record now stands, 
you are requested to grant a hearing in order that this com¬ 
mand may introduce evidence in rebuttal to that offerred by 
Mr. Woodfield, which is believed to be sufficient to clearly 
and convincingly establish that his discharge is in the interest 
! of promoting the efficiency of the service, within the meaning 
of the Veterans’ Preference Act of 1944 as amended. 

L. 0. Stone, 

L. 0. Stone, 

Rear Admiral (MC), U, S. Navy, Commanding, 
AFFmAvrr 

I I, Donald T. Kean, after being duly sworn, do depose and 
say, that Warren J. Woodfield has been a constant source of 
I trouble to the supervisOTs of the Maintenance Department for 
the two and a half years I have served as the head of that de¬ 
partment. This was due to the fact that he not only resented 
taking orders but seemed detamined to do as little work as 
possible. He always seemed to entertain the thought that 
I his qualifications and judgment in matters relating to the funo- 
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tions of the pipe fitting shop were superior to that of his 
supervisors. 

Donald T. Kean. 

Donald T. Kean. 

State of Maryland, 

County of Montgomery: 

Sworn to and subscribed before me this 16th day of Feb¬ 
ruary 1954 at Bethesda, Maryland. 

Blanche W. Renairi, 

Blanche W. Renairi, 

Notary Public in and for 
Montgomery County, State of Maryland, 

Commission expires 2 May 1955. 

AFFIDAVIT 

The following is my personal opinion of Mr. Warren Wood- 
field, Pipefitter, at the National Naval Medical Center: 

1. Mr. Woodfield has been a continual source of unrest and 
trouble since coming to work here. He has at different occa¬ 
sions tried to get other employees not to work or do work dif¬ 
ferent than was laid out by his supervisor. He has been in 
trouble a number of times in regard to loafing during working 
hours. When Mr. Woodfield has been talked to or warned of 
these number of infractions to r^ulations on all occasions, he 
has used abusive language not only to his immediate super¬ 
visors but other supervisors. On a number of occasions Mr. 
Woodfield has stated that he has political pull and would use 
it. Many times he has also stated that his immediate suiiervisOT 
does not know how to do pipefitting work. This has not been 
borne out in practice. On many jobs that Mr. Woodfield has 
done, he has had to be sent back to do the job over or someone 
else would have to correct the mistakes he made. In summing 
up this report, I wish to state that I think Mr. Woodfield is 
detrimental to the morale of the Maintenance Department. 

C. K. DeWitt. 

C. K. DeWitt. 

State of Maryland, 

County of Montgomery: 
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’ Swom to and subscribed this 16rii day of February 1954 at 
Bethesda, Maryland. 

Blaitche W. Renaibi, 

Blanche W. Renairi, 

Notary Public in and for 
Montgomery County, State of Maryland. 

Commission expires 2 May 1955. 




AFFmAvrr 

I, R. N. Corbin, being first duly swom, do depose and say 
that: 

1. My contact and observation of Warren J. Woodfield, pipe¬ 
fitter, is that he resents taking orders from his superiors because 
he seems to feel that he knows much more than his supervisors. 
He likes to create confusion in the shop by bringing up per¬ 
sonal matters to get an argument started, then he keeps fanning 
it to keep it worked up by making remarks and agitating others 
to the point of breaking down the working morale of other 
employees. 

2. He finds fault of his work assigned jobs by always com¬ 
plaining that he is not treated fair, that he does not have 
enough help and that he gets the hardest jobs. This is not 
true. 

3. In talking to Mr. Woodfield he seems to have a persecu¬ 
tion complex, indicating that the working assignments, the su¬ 
pervisors, shop conditions, the standard methods of work lay¬ 
out and procedures are all wrong and that he is x)ersona]ly going 
to see to it that it will be changed. 

4. His attitude in r^ards to his assignment to jobs by his 
supervisor was antagonistic and many times he made conunents 
that he was given all the bad jobs. It has been proven that all 
jobs in the pipe shop have been very well distributed among all 
employees. Mr. Woodfield seemed to have an idea that he did 
not have to conform to rules and r^ulations set forth for Na¬ 
tional Naval Medical Center personnel. He is of the opinion 
that the best jobs should be given to him, as he believes he was 
superior to all the oriier men in the shop. This is not borne 
out by fact. 

412082—57 -< 
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o. By spot checking on his work at various times for two 
years, I have seldom found him at work. Many times when 
I confronted him, as to why he was not working, he alwajrs came 
up with some excuse, such as, that he needed some tool, addi¬ 
tional help, or parts which he was just returning to the shop to 
get. 

6. Mr. Woodfield was assigned work in the public quarter at 
this command in the summer months of 1953 which he re¬ 
ported had been completed in a satisfactory manner when in 
fact he had not accomplished the work at all. The lack of 
performance remained undetected until the heating season 
began on 17 September 1953, at which time the occupant of 
the quarters was on leave. When he returned from leave it 
was discovered that owing to the non-performance on the part 
of Mr. Woodfield the apartment had been flooded and extensive 
damage sustained. Charges would have been preferred against 
Mr. W^oodfield at the time of the discovery except for the fact 
that his dismissal had already been affirmed by the agency 
hearing. A claim has been submitted by the occupant of the 
quarters for damage to personal property in the amount of 
$369. I The cost of rest<Hing the quarters amounted to approx¬ 
imately $200. 

R. N. Corbin. 

R. N. COBBIN. 

State of Mabyi*ani), 

County of Montgomery^ 

Sworn to and subscribed before me this 17th day of February, 
1954, at Bethesda, Maryland. 

Blanche W. Renairi, 

Blanche W. Renairi, 

Notary Public in and for 
Montgomery County, State of Maryland, 

Commisrion expires 2 May 1955. 

AFFADAVrr 

I, Claude Valentine, being first duly sworn, do depose and 
say that: 

1. Mr. Woodfield was first employed in the pipe shop on 
3 January 1949. From the very b^inning he has resisted all 


49 


supervisdon. He appears to have adopted the view from the 
beginning that his qualifications and judgment were superior 
to that of myself or any other supervisory authority. On one 
occasion shortly after he began work in the pipe shop I in¬ 
structed Mr. Woodfield to accompany Mr. Mack in order that 
Mr. Mack could i)oint out the location of the steam stations. 
This was deemed necessary in order that Mr. Woodfield could 
report promptly for any work on them if the need should arise 
in the future. He accompanied Mr. Mack, under protest, 
stating that he knew all about them. It was obvious that 
he was not aware of the various locations of the steam stations, 
as he had only been here for a short time. On another oc¬ 
casion I instructed him to install a heating system in Building 
149, giving specific instructions as to the plan to be followed. 
While he offered no open resistance to the adoption of the 
approved plan in my presence, he disagreed with the plan and 
spent the major portion of the day telling Mr. Harding, Mr. 
McGahren and Mr. Robertson why the approved plan should 
not be adopted. When I visited the location of the work just 
prior to 4:30 p. m. I observed that he had done practically 
nothing towards completing the job. He explained his lack 
of progress by sa3dng the proposed plan would not work and 
that was why he hadn’t done more towards its completion. 
Mr. Woodfield was taken off the project and I assigned Mr. 
Mack and Mr. Turner to complete it. It was completed ac¬ 
cording to the plans which had been furnished Mr. Woodfield 
and proved entirely satisfactory. 

2. As late as 1953 I instructed Mr. Woodfield to install a 
frame in Building 21 for the support of a blower unit. He 
was furnished a drawing of the project, but at the end of the 
day I observed he had not completed it according to the plan. 
Upon questioning him regarding his failure to follow the plan 
he stated the doctor had approved the plan he had followed. 
It had to be pulled out the following day and installed ac¬ 
cording to plan since the plan he had followed was wholly 
unsatisfact(M*y. 

3. The foregoing are only a few of the many instances when 
he resisted supervision. In addition, he was unreliable. He 
would report that work had been completed when in fact, it 
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had not been completed. In the summer of 1953 he reported 
to me that he had completed work in quarters E, G, and H 
which required connecting small copper lines to air vents. As 
a result of the non-completion of the work, the apartment 
flooded causing extensive damage. His failure to complete the 
job was not discovered until the heating season began (m 
September 17, 1953. Charges would have been preferred 
against him at the time of the discoveiy for his derelicticm 
except for the fact that his dismissal had already been aflSrmed 
by the agency hearing. There were other occasions when his 
false reports had caused breakdowns, and when instructed, he 
would display resentment stating that I should have sent him 
alone instead of sending someone with him. 

4. Many of the foregoing incidents were minor in nature 
and consequences, but it was considered that in the interest of 
administration and effectiveness of management the matters 
should be brought to his attention. He always thought some¬ 
one was talking about him, and attempted to create dissension 
by playing one person against another. 

5. As for his testimony that I had reported his tardy report 
for work to Mr. Corbin on the day of the incident for which 
he was discharged, it is entirely false. My manner of ad¬ 
dressing the group was not such as to provoke any argument or 
create a scene. As for his testimony relating to the pipe, I did 
not attempt to start any argument between Mr. Woodfield 
and anyone else. I did not know that anyone was using the 
pipe, nor did I tell anyone that he had taken it until I was 
asked what had become of it. At that time I furnished the 
requested information, but not with any intention of causing 
any dissension. 

6. As fcH* his claim about not being informed about overtime 
work on Saturday, it is totally without merit. The policy gov¬ 
erning overtime work requires the Maintenance Officer to sub¬ 
mit a request for authority for specified individuals to wort: 
overtime. Upon approval, shop heads are furnished a copy 
of the names selected, at which time the individuals are noti¬ 
fied. Mr. Woodfield admits he was not notified to report on 
the date he specified, and, therefore, it is difficult to understand 


how he gained the impression that his services for overtime 
work were required. 

Claude Valentine. 

Claude Valentine. 

State of Maryland, 

County of Montgomery: 

Sworn to and subscribed before me this 17th day of February 
1954 at Bethesda, Maryland. 

Blanche W. Renairi, 

Blanche W. Renairi, 

Notary Public in and for 
Montgomery County, State of Maryland. 

Commission expires 2 May 1955. 

AFFIDAVIT 

I, John E. Setliff, after being duly sworn, do depose as 
follows: 

This is to certify that I have been employed in the pipe ^op 
at the National Naval Medical Center since September 1949. 
I was originally employed as a helper and promoted to pipe¬ 
fitter in the latter part of 1950. During the period of my em¬ 
ployment I have worked under the supervision of both Mr. 
Valentine and Mr. Woodfield and am acquainted with some 
aspects of their diflGiculties. Mr. Valentine is the leading man 
of the pipe shop and we are supposed to do the work in the 
manner specified by him. I worked as a helper under the 
supervision of Mr. Woodfield. On one occasion Mr. Valentine 
ordered Mr. Woodfield and me to install steam lines in a quon- 
set hut. He gave specific instructions as to how the steam 
line would be installed, but Mr. Woodfield didn^t want to do it 
the way Mr. Valentine had specified. He wanted to do it his 
way and consulted with four or five men about the merits of 
his plan as opposed to the plan given by Mr. Valentine, point¬ 
ing out that Mr. Valentine’s way was wrong. We spent the 
entire first day putting up one section of pipe, the balance of 
the time being spent arguing about the proper way to do the 
job. The work was ultimately completed in the manner pre¬ 
scribed by Mr. Valentine. During the entire period of my 
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employment I have observed that he and Mr. Valentine 
couldn‘t get along. 

On the day of the incident for which Mr. Woodfield was dis¬ 
missed I was in the shop and heard the entire conversation. 
At th^ time Mr. Woodfield made his statement to Mr. Valen¬ 
tine, Mr. Valentine had not spoken to Mr. Woodfield. He 
was talking to Mr. Duncan who had been playing checkers 
when Mr. Woodfield joined in and said what he did. 

‘ John E. Setliff. 

John E. Setliff. 

County of Montgomery, 

State of Maryland: 

Sworn to and subscribed before me this 16th day of February 
1954 at Bethesda, Maryland. 

i Blanche W. Renairi, 

Blanche W. Renairi, 

Notary Public in and for 

' Montgomery County, State of Maryland, 

Commission expires 2 May 1955. 

AFFmAvrr 

I, William H. Gloyd, after being duly sworn, depose as 
follows: 

Since being connected with the pipe shop at the National 
Naval Medical Center as of October 1950,1 became aware of 
a difference of opinion between Mr. Valentine and Mr. Wood- 
field, and it seemed to get worse until the time of Mr. Wood- 
field’s dismissal. It seemed to me that in most instances that 
Mr. Woodfield would start an argument on matters that were 
to me minor or unconnected with the shop, but rather a per¬ 
sonal matter. As for work performed by Mr. Woodfield I don’t 
think that he was given any more or any harder than anyone 
else in the shop. 


Due to his aj^uments he kept Mr. Valentine upset and the 
wOTking conditions in the shop were not at their best. 

William H. Gloyd. 
William H. Gloyd. 

County of Montgomery, 

State of Maryland: 

Sworn and subscribed to this 16th day of February 1954 at 
Bethesda, Maryland. 

Blanche W. Renairi, 

Blanche W. Renairi, 

Notary Public in and for 
Montgomery County, State of Maryland. 

My commission expires 2 May 1955. 

February 25,1954. 

Rear Admiral L. 0. Stone, 

National Naval Medical Center, 

Bethesda IJ^, Maryland. 

Dear Admiral Stone: Reference is made to your letter of 
February 17, 1954, file NNRC-1 1-NWR P19-1/LL Ser: 
10874, forwarding a brief in support of your appeal from the 
decision of the Appeals Examining CWfice in the case of Mr. 
Warren J. Woodfield. You state: “This command is prepared 
to furnish witnesses to appear before your appeal board for the 
presentation of evidence in support of its position that Mr. 
Woodfield should not be reinstated. 

The Commission’s regulations pursuant to Section 14 of the 
Veterans’ Preference Act provide for the right to a hearing 
before the office of the Commission which first considers the 
appeal. It is noted that a hearing was held in Mr. Woodfield’s 
case on December 22, 1953, and that although your agency 
was notified of the time and place of hearing, no representative 
attended. 

Therefore, in view of the Commission’s r^ulations, no fur¬ 
ther hearing or opportunity to present oral arguments will be 
granted unless it is found upon adjudication of Mr. Woodfield’® 
case that further personal appearance is necessary. 
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By copy of this letter we are forwarding the duplicate , of 
your brief to Mr. Woodfield’s representative for whatever com¬ 
ment he may care to make. You will be furnished a copy of 
any comments submitted by the appellant or his representative. 
Sincerely yours, 

John E. Blann, 

Chcarman, Board of Appeals and Review. 

March 17,1954. 

Board of Appeals and Review, 

United States Civil Service Commission, 

Washington 25, D. C. 


Gentlemen: This will refer to, and acknowledge receipt of 
your referral to me of the brief filed as an appellate action by 
Rear Admiral L. 0. Stone in the case of Mr. Warren Woodfield, 
who was removed from his position with the Bethesda Naval 
Medical Center effective October 9, 1953. 

It is noted that Admiral Stone’s transmittal letter contains a 
statement to the effect that his Command is prepared to furnish 
witnesses to appear before the Appeals Board. Sorious ob¬ 
jection is hereby made to any su^estion that the Board enter¬ 
tain an oral appeal at this time. As stated by the Examiner, 
the Command was given every opportunity to appear at the 
hearing of the first instance, with coimsel and witnesses, but 
never-the-less failed to appear. In fact, appellant, witness, 
and appellant’s representative were kept waiting while a tele¬ 
phone call was placed with the Command which resulted in the 
hearing being delayed. 

The Admiral’s counsel is correct in his premise that during 
the hearing before the Chief Examiner, the employee offered 
much evidence of animosity between the supervisor and him¬ 
self which was charactmzed by his counsel in a li^t which 
would tend to show that the fault lay in the attitude and con¬ 
duct of the sup^*visor and that the provocation was sufiEicient 
to justify the conduct of the employee. Api)ellant’s repre¬ 
sentative reiterates his position in the aforementioned respect 
at this time. 

Following closely in the brief, we read as follows: *Tor the 
most part specific events recited related to periods of a year or 
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more prior to the incident out of which the charge arose. In 
this connection, this Command has entertained the view that 
any evidence not related in time to the charges upon which 
the hearing was based, was not pertinent to a proper decision, 
and, therefore, restricted the evidence both for and against Mr. 
Woodfield to the area of times involved.” 

Unfortunately, we cannot agree with counsel’s position in 
above re^ject. Certainly, in order to develop his case it was 
necessary that appellant recite background circumstances, espe¬ 
cially in view of the fact that the chaises made were not based 
entirely upon new situations. In fact, one of the charges set 
forth in the letter of proposed action was based upon an inci¬ 
dent which occurred a year preceding the removal action. Note 
should be taken that no mention was made by the agency that 
the October 1952 incident was being offered only as background 
information but was included as a specific charge. Note should 
also be taken of the fact that appellant had been penalized by 
suspension action in the October 1952 incident. 

Preceding further in the brief, a statement in paragraph 2, 
page 2 is noted with interest. It reads as follows: “In this con¬ 
nection, a full investigation has been made with the view of 
determining tke facts surrounding the incident out of which 
the chaise arose upon which the discharge was based, as well 
as the relationship between Mr. Woodfield and his supervisor 
during the period of his employment in this Command. It is 
conadered that the inquiry has established beyond any reason¬ 
able doubt that there was no provocation on the part of the 
supervisor at the time of the incident to which the charge re¬ 
lates, unless an admonishment to report for work promptly can 
be considered as such.” Appellant’s representative diallenges 
the above referred to statement as misleading. In the first 
place any investigative process should have been undertaken by 
the Command prior to the adverse decision. Nevertheless, it 
is inconceivable that the Command would consider the vile 
language employed by the supervisor in question against the 
appellant are the occasion of the instant matter as simply an 
admonishment. If this is the case, it is suggested that further 
investigation should be undertaken by an outside £^ency with 
respect to the Command’s personnel practices. 


I 
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The Command’s statement to the effect that ‘^Mr. Valentine 
not only did not prevent the men from stating the reason they 
were late but that Mr. Woodfield was adverse to making any 
such report to his supervisor” is not borne out by the facts or 
testimony of witnesses to the incident as clearly shown in the 
record furnished the Commission. 

The Commission’s attention is directed to paragraph 2, page 
12 of the agency’s brief in which one Mr. Duncan’s testimony is 
cited. It is pointed out that Mr. Duncan is not the appellant 
in the instant matter. The fact that said Mr. Duncan admitted 
his own tardiness was due to pla 3 dng checkers has no bearing 
whatsoever on this case. 

It is interesting to note that the agency neglected to com¬ 
ment on the suggestions submitted by appellant during his 
tenure with Bethesda Naval Medical Center, many of which re¬ 
sulted in his receiving cash awards under the Incentive Awards 
Program, and in this connection, it is difficult to reconcile the 
agency’s contention that appellant’s discharge will promote the 
efficiency of the service within the meaning of Section 14 of 
the Veterans Preference Act of 1944 as amended. In this same 
connection, we must note that appellant’s performance ratings 
have been satisfactory. 

We are attaching herewith in support of appellant, several 
statements by fellow-employees with respect to the arguments 
presented by the agency. 

It is respectfully requested that the Board of Appeals and 
Review carefully consider all the facts. It is felt that such 
consideration must result in a decision sustaining the Chief 
Examiner and that appellant’s restoration be directed without 
further delay. 

Very truly yours, 

Gerald G. Gerard, 

Gerald G. Gerard, 
National Representative, 

May 19,1954. 

Commanding Officer, 

National Naval Medical Center, Bethesda, Maryland. 

Dear Sir: Reference is made to the appeal of the Naval 
Medical Center, under Section 14 of the Veterans’ Preference 


Act, from the decision of the Appeals Examining Office in re¬ 
versing the action of the Naval Medical Center in removing 
Mr. Warren J. Woodfield from the position of Pipefitter on 
charges. 

Careful consideration has been given all the information 
developed in connection with the case, including your recent 
representations and the reply thereto by Mr. Woodfield’s rep¬ 
resentative. As the result of this review, decision has been 
reached that the action taken in removing Mr. Woodfield was 
justified. A careful examination of the circumstances relative 
to the incident which occurred on August 21, 1953, disclosed 
that Mr. Woodfield was apparently provoked because Mr. Val¬ 
entine, his supervisor, had mentioned to Mr. Corbin, Master 
Mechanic, that Mr. Woodfield and two other employees were 
tardy in returning from lunch. Mr. Woodfield took tlie ini¬ 
tiative by rebuking Mr. Valentine for having spoken to Mr. 
Corbin without first finding out the reason for their tardiness. 
The record indicates that Mr. Valentine replied to this pre¬ 
sumptuous attitude on the part of Mr. Woodfield by saying 
he was not interested in the reason and warned Mr. Woodfield 
not to be late in the future. We could find nothing in this 
exchange of conversation which justified the insolent manner 
of Mr. Woodfield in turning to a fellow employee and advising 
him not to tell Mr. Valentine a thing, at which time VIr. Wood- 
field also used obscene language and made a further disparag¬ 
ing remark. 

With respect to the alleged language used by Mr. Valentine 
in November of 1952, the record discloses that Mr. Woodfield 
at that time also took the initiative and accused Mr. Valentine 
of attempting to start trouble between Mr. Woodfield and an¬ 
other employee. There was no factual basis for Mr. Wood- 
field’s rebuke of his supervisor. The Board does not condone 
the alleged language used by Mr. Valentine on this occasion. 
This matter is, however, unrelated to the charges preferred 
in this case. 

It is concluded that the reasons given for the action taken 
are substantiated by the evidence. Consequently, the deciaon 
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of the Appeals Examining Office is hereby rescinded and the 
action of the Naval Medical Center is affirmed. 

For the Commissicmers: 

Sincerely yours, 

' J. E. B. 5/17/54, 

John E. Blanx, 

Chmrmany Board of Appeals and Review. 
Office Services Division, Mails and Rles Section. May 19, 
1954. Mailed by B. 

October 14, 1954. 


Mr. Philip Young, 

Commissioner, U. S. Civil Service Commission, 

9th and F Streets, N. W., Washington, D. C. 

Sir: This letter is to advise you that I have been retained 
to represent Mr. Warren J. Woodfield, 1038 N. Monroe Street, 
Arlington, Virginia, a former employee of the National Naval 
Medical Center, Bethesda, Maryland removed on charges frc»n 
the position of Pipefitter at the aforementioned institution. 

F<M*'your infonnation a hearing was held before the Appeals 
Examining Office (your fiile BAR:AP) which reversed the ac¬ 
tion of the Navy Department and ordered restoration to duty. 
Before the Board of Appeals and Review, the fcMregoing de¬ 
cision was reversed on the basis of evidence not previously 
presented by the appellant (Navy Hospital), at which hearing 
the j^pellee was not given adequate opportunity to refute 
such evidence. 

Mr. Woodfield is prepared to present in his bdbalf additional 
affidavits from other fellow workmen and other evidence tend¬ 
ing to show that his rights as a veteran under Veterans Pref¬ 
erence Act of 1944 have not been fully recognized. 

It' is therefore requested in his behalf that a rehearing be 
granted in this case at which time, Mr. Woodfield desires to 
have briefs submitted of the law and facts involved, and cross- 
examination of witnesses presented by the Navy in order th^ 
a fair hearing may be afforded him. 

In the event a rehearing may not be' granted I would ap¬ 
preciate your specific advice as to whether such denial will 
constitute full and complete administration remedies in order 


I that immediate consideration may be given to appropriate l^al 
proceedings. 

Very truly yours, 


Wilfred S. Carter. 
Wilfred S. Carter. 


November 30, 1954. 

Wilfred S. Carter, Esq., 

East West Highway, 

Bethesda 14, Maryland. 

Dear Mr. Carter: Further reference is made to your com¬ 
munication of October 14,1954, addressed to Chairman Young 
concerning the case of Mr. Warren J. Woodfield which has 
been referred to the Board for consideration and reply. 

In accordance with the relations promulgated under the 
Veterans’ Preference Act of 1944, a preference eligible has the 
right to appear i)ersonally, or to make an appearance through 
or accompanied by a deagnated representative at the first 
level of consideration. Mr. Woodfield was accorded such a 
hearing by the Appeals Examining Office on December 22, 
1953. No further hearing or opportunity to present oral ar¬ 
gument will be granted unless it is found upon the reopening 
of his case that further personal appearance is necessary. 

Mr. Woodfield’s case may be reopened in the discretion of 
the Commissioners if there is a showing of substantial reasons 
for such action based upon new and material information. If 
Mr. Woodfield or his deagnated representative has any new 
material or further affidavits which he wishes to submit, such 
information should be forwarded in duplicate for considera¬ 
tion in support of the request for reopening. 

The file contains no submission by Mr. Woodfield indicating 
that you are his deagnated representative. If you are to rep¬ 
resent Mr. Woodfield in appeals to the Commission, it will 
be necessary that he execute the enclosed copy of Civil Serv¬ 
ice Form 307 and that it be returned upon further representa¬ 
tions by you in his behalf. 

Sincerely yours, 

John E. Blann, 

Chairman, Board of Appeals and Review. 

Piled October 8, 1956. Btoy M. Hull, Clerk. 
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Washington, D. C., April 9, 1966. 

The above-entitled cause came on for hearing before the 
Honorable John W. Holland, United States District Judge at 
2:00 p. m. 

Appearances: Samuel I. Shem-ood, Esq., Counsel fw Plain¬ 
tiff; Catherine Kelly, Assistant U. S. Attorn^, Counsel for 
Defendants. 

PROCEEDINGS 

• « * * • 

Mr. Sherwood. I call upon Mr. John Mears. Where¬ 
upon— 

John S. Mears was called as a witness by and on b^alf of 
the Plaintiff and, having been first duly sworn, was examined 
and testified as follows: 

Direct examination by Mr. Sherwood: 

Q. Would you state your name, sir? 

A. My name is John S. Mears, M-e-a-r-s. 

Q. Where do you reside? 

A. I live in Alexandria, Virginia. 

Q. What is your occupation, Mr. Mears? 

A. I am a lawyer. I work for the American Legion Na¬ 
tional Headquarters, 1608 K Street NW. 

Q. What does your job comprise, in duties? 

A. Well, I am an employee of the American Legion, who 
furnishes counsel for administrative problems for veterans who 
are either members or who are eligible to be members of the 
American Legion. They furnish counsel free to those who 
choose to ask for thdr services before various boards in the 
Qvil Service Commission and elsewhere. 

Q. Now, did there come a time that the Plaintiff, Mr. Warren 
Woodfield, came to see you? 

A. Yes. 

Q. Is Mr. Warren Woodfield in Court? 

A. Yes; he is. 

Q. You see him? 

A. Yes, sir. ' - • 
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Q. What did Mr. Woodfield come to see you about, Mr. 
Mears? 

A. Well, Mr. Woodfield came to me and said that he had 
been talking to somebody at his American Legion Post about 
his problem, and knew of me, and suggested he come and see 
me. He came to see me and briefly told me what his problem 
was; and at that time, he had assistance from Gerald Girard 
from the American Federation of Government Employees. 
Mr. Girard held a position comparable to mine for that union. 
And as I recall, at that time, when Mr. Woodfield came to me, 
he had already had an unfavorable decision from the Board of 
Appeals and Review of the Civil Service Commission; and in 
view of the fact that he was represented by Mr. Girard, I sug¬ 
gested that we arrange a meeting between Mr. Girard and 
myself; which we did; and Mr. Woodfield accompanied me; 
and I went down and spoke to Mr. Girard. 

Q. Let me interrupt you just a moment. When was this 
that Mr. Woodfield came to see you? • 

A. As I recall, it was right after he received his adverse de¬ 
cision of the Board of Appeals and Review of the Civil Service 
Commission. As I recall, it was 1954 in the summertime, 
around the early part of the summer. 

As a result of this consultation with Mr. Girard, we decided 
to try to get this matter to a higher level in the Civil Service 
Commission, because the Board of Appeals and Review is the 
highest level to which you can go as a matter of right under 
the r^ulations. 

However, the three Civil Service Commissioners, themselves, 
have in their discretion, by regulation, the right to look at a 
case and decide whether they will reopen it or not. So we 
decided that I would write a letter to Mr. Bruce Stubblefield, 
who works for the Civil Service Commission, and is chief of 
the Veterans Counseling Service, and ask him if he would inter¬ 
cede on our behalf, since that is his fimction, to have the Com¬ 
missioners reopen Mr. Woodfield’s case; or, in other words, 
review again the Board of Appeals and Review decision. 

I wrote that letter. 

Q. Is this a copy of the letter that you wrote? 

A. Yes. 
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Mr. Sherwood. Any objection to admitting this into 
evidence? 

Miss Kelly. No objection. 

The Clerk. Plaintiffs 22. 

(Whereupon the said document was marked ^Tlaintiffs Ex¬ 
hibit No. 22” and received in evidence.) 

The CouBT. What is the date of that? 

Mr. Sherwood. I meant to tell Your Honor. 

The date of this letter, Your Honor, is Jime 2, 1954, and is 
addressed to Mr. Bruce Stubblefield, Chief, Veterans Counsd- 
ing Service, U. S. Civil Service, Washington, D. C. 

The Court. What is that exhibit number? 

The Clerk. No. 22. 

By Mr. Sherwood: 

Q. Mr. Mears, as a result of writing this letter, did you 
eventually get an answer from the Civil Service Commission? 

A.' Yes. As I recall, in the letter I pointed out what I felt 
were some things that should be looked into; and as I recall, I 
received a reply from Mr. Stubblefield indicating that in his 
capacity, he had looked over the file and he didn^t feel that he 
saw anything that should be taken up; and he, in a sense, said: 
Well, I don’t believe I can request the Commissioners to open 
up, or give us any assistance. 

Q. I show you this letter from the United States Qvil Serv¬ 
ice Commission, addressed to Mr. John S. Mears, American 
Legion, 1608 K Street NW., Washington 6, D. C., dated July 
22,1954. Is this the letter you referred to? 

The Court. July what date? 

Mr. Sherwo<h>. July 22,1954. 

The Witness. Yes; this is the reply. 

Mr. Sherwood. Any objection to the admission of this letter? 

Miss KEUiY. No objection. 

The Clerk. Plaintiffs 23. 

(Wh^upon the said docum^t was marked “Plaintiffs Ex¬ 
hibit No. 23” and received in evid^ce.) 

By Mr. Sherwood: 

Q. Well, Mr. Mears, having been notified by the Civil S^- 
ice Commission to the effect that they were not going ta do 
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mudi of aii 3 rtliing about it, from Mr. Stubblefidd, what did 
you do next? 

A. Well, the next thing I did was—believe I notified Mr. 
Woodfield; and 1 talked to Mr. Girard again; and I told him, 
in the light of my experience that if Mr. Stubblefield, whose 
function was to see that—give counsel and guidance and act as 
an intermediary between the veterans organizations and the 
Commission, if he would not interest himself in it, in my 
opinion, it would not be of any practical benefit to merely 
send it in to the Commissioners and ask them to reconsider it; 
and I said that in my opinion, I think if he wanted to carry it 
further, he should retain counsel. 

Q. Did you write a letter to the Plaintiff in regard to that? 

A. I believe X did; yes, sir. 

Q. I show you a letter dated August 9, from the American 
Legion, to Mr. Warren J. Woodfield, 1038 North Monroe Street, 
signed by yourself, purporting to be signed by yourself. Is that 
a copy of that letter? Is that the original letter, rather? 

A. That is the original letter; yes, sir. 

Mr. Sherwood. This letter is dated August 9,1954. 

Miss Kezxy. No objection. 

The Clerk. PlaintifTs 24. 

(Whereupon the said document was marked ‘TlaintifTs Blx- 
hibit No. 24” and received in evidence.) 

By Mr. Sherwood: 

Q. Did you have any further contact with Mr. Woodfield? 

A. I can’t recall whether I actually had any personal contact 
with Mr. Woodfield, himself; but I did have contact with Mr. 
Girard; and as a matter of pasting conversation, I asked him 
whatever happened to this case; and he said: Well, Mr. Wood- 
field got a lawyer and he is working on it. 

After that, the only other contact I had with the case was 
one time when I was down at the Civil Service Commission 
Board of Appeals and Review, in their offices reviewing a file, 
which I was doing several times, there was a gentleman down 
there reviewing another one, and we struck up a conversation, 
and the result of the conversation was that he was an attorney, 
he had been retained to handle one of these cases, and he told 
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me he was unfamiliar with a lot of the procedures, and he 
started asking me questions. As a result, I discovered, from 
looking at the file, he was working on, that it was Mr. Wood- 
field's file. 

Q. When was this? 

A. Well, it was some months later. It was after the nego¬ 
tiations here of our attempts to go to the Ck)mmissioners; and 
I would say it was two or three months later. It was near the 
end of the summer or early fall sometime. It was still warm. 

Q. This last letter was dated August 9. 

A. It was after that time. Sometime after that. It is hard 
to recall the exact amount of time, but I would say it was early 
fall, a month after that. 

Q. In September could it be? 

A. It could be in September; it probably was. 

Q. That is all you have had to do with this case? 

A. Yes; at that time, that was the last I really heard from 
him. 

Mr. Sherwo<m>. I have no further questions. 

Miss Kelly. have no questions, Your Honor. 

(Witness excui^.) 

Mr. Sherwood. I wish to call to the stand Mr. Bruce Gold¬ 
berg. 

Whereupon Bruce Goldberg was called as a witness by and 
on behalf of the Plaintiff and, having been first duly sworn, 
was examined and testified as follows: 

Mr. Sherwood. May I ask the Court's indulgence for a 
moment? 

The Court. Surely. 

Direct examination by Mr. Sherwood: 

Ql Mr. Goldberg, would you tell the Court your name, 
please? 

A. Bruce Goldberg. 

Q. And your address? 

A. Office or home? 

Q. Your office. 

A- 4612 East-West Hi^way, Bethesda, Maryland. 


Q. What is your occupation, Mr. Goldberg? 

A. I am an attorney. 

Q. Do you know the Plaintiff in this case? 

A. Mr. Woodfield; yes. 

Q. When did you first acquaint yourself with him? 

A. I cannot definitely state the exact date. I know that I 
started practicing law on December 7 of 1954; and it was very 
shortly thereafter. I must state, for Your Honor’s benefit, 
that my oflBces were right next door to Mr. Carter, who was the 
attorney that was handling this matter. Mr. Woodfield came 
in to see Mr. Carter several times. That was the first time I 
saw him, very early in December. 

Q. By the way, was Mr. Carter an attorney? 

A. Yes; he was. 

Q. And still is? 

A. As far as I know; yes. 

Q. Was there any other attorney in that office at that time? 

A. Yes. Mr. Morgan and Mr. Carter shared the same office. 

Q. Do you know what Mr. Morgan’s full name is? 

A. George Seymour Morgan. 

Q. Mr. Carter’s full name? 

A. Wilford—I don’t know what his middle name is. Wil- 
ford Carter. 

Q. WasitS? 

A. Very well might have been. I am not sure. 

Q. Was the case turned over to you? Is that it? 

A. Yes; it was. In the very near future after I started, the 
case was turned over to me. Mr. Carter had been working on 
the case up until this time, and I know he was at the point 
where he was preparing a complaint to file, declaration; and he 
showed me some of the notes which he had worked on; and 
sometime late in December, the case was turned over to me. 

Q. Now, what did you do with the case, Mr. Goldberg? 

A. Well, as I previously stated, I had just been in practice 
not even a month up until that time. I am sure Your Honor 
will appreciate I knew nothing not only about the law, but spe¬ 
cifically about CSvil Service, as you see; and I at that point be¬ 
gan an investigation to acquaint myself with what I was doing. 





I spoke to Mr. Sullivan, whose repcMrt you have here; and I 
spoke to several people in the Civil Service Commission. I re¬ 
viewed the file down at the main Civil Service branch, and did 
quite a bit of research on it, to find out exactly what the atua- 
tion was. And I worked on it quite diligently. I didn’t have 
too much other practice at the time, so I had a lot of time to 
devote to this, which I did. And then in March sometime— 
think it was around the 21st—^the complaint which I drew up 
was filed. 

Q. What year was that? 

A. That was in’55. 

Q. You filed the complaint on March 20 or 21 of ’55? 

A. Yes; 20 or 21. I am not sure of the exact date. 

Q. Now, during the course of the time that you were hand¬ 
ling this case, did Mr. Woodfield keep in close contact with 
you? 

A. Very close. He was —I spoke to him quite a numb^ of 
times about the thing. 

Q. 'Would he see you and call you quite frequently? 

A. Quite frequently. 

Q. In order to determine what the status of the case was? 

A. I Yes. He called very often to find out how things were 
going, if I was ready to do this, if I was ready to do that. Most 
of the time I wasn’t quite ready. 

Mr. Sherwood. I have no further questions. 

Miss Kelly. I have no questions. 

(Witness excused.) 

Mr. Sherwood. I will call Mr. Woodfield, the Plaintiff in 
the case. 

Whereupon Warren J. Woodfield was called as a witness 
in his own behalf and, having been first duly sw(Mm, was ex¬ 
amined and testified as follows: 

! Direct examination by Mr. Shebwo(H>: 

Q. Would you state your name for the Court, please? 

A. Warren Woodfield. 

Q. Please keep your voice up and talk distinctly so the re¬ 
porter can get whatever you say. Wairen Woodfield? 

A. Warren Woodfield. 


Q. What is your address? 

A. 912 Dashiel Road, Falls Church, Vir^uia. 

Q. Now, you are the Plaintiff in this case? 

A. Yes. 

Q. Mr. Woodfield, you have been a spectator h^e during 
the course of the opening statement by myself, and you heard 
the fact that the final letter of adverse decision by the United 
States Civil Service Commission, by its Board of Appeals and 
Review, was made on May 19, 1954. Would you tell the 
Court what you did from that time on in order to effect what 
you thought was the action in your behalf in this case? 

A. Well, I first started with Mr. Mears of the American 
Legion; and he wrote a letter. 

Q. How did you get to Mr. Mears? 

A. Through the Commander of the American Legion. He 
recommended Mr. Mears. 

Q. I see. 

A. So he wrote a letter to Mr. Stubblefield and, of course, 
received an answer. And when the letter wasn’t in favor of 
Mr. Stubblefield said something about not wanting to be 
bothered, I guess, why then I got in touch with Mr. Girard, 
who had first had the case; and Mr. Girard and Mr. Mears 
and myself, we got together, and they decided I should get 
an attorney. 

I was working at Arlington Hall. This friend of mine sug¬ 
gested that Mr. Morgan, in Bethesda^ Maryland, would be 
a very good attorney. 

Q. Did you go to see this Mr. Morgan? 

A. I certainly did. 

Q. When did you go to see this Mr. Morgan? 

A. That was within a few days after the discussion with 
Mr. Girard and Mr. Mears. 

Q. I see. Now, you were advised by a letter from Mr. 
Mears, as pu^viously introduced here in evidence, an. August 
9, to go see a lawyer; weren’t you? 

A. Yes, sir. 

Q. You say you saw Mr. Girard in-between time? 

A. Yes, sir. 
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Q. I see. And how long aft^ that did you see a lawyer? 

A. Oh, I would say within a week. 

Q. So that was then almost immediately that you went 
to see a lawyer? 

A. Yes, sir. 

Q. And it was to Mr. Morgan? 

A. Mr. Morgan. 

Q. Now, what happened with Mr. Morgan? 

A. Mr. Morgan decided to take the case. 

Q. Yes. 

A. And that he would have Mr. Carter do the research work. 
Q. I see. 

A. Which took quite a good deal of time, I believe. 

Q. Were you in pretty close contact with Mr. Moigan and 
Mr. Carter? 

A.' Yes, sir; I was. Practically every Wednesday. 

Q. What would you do every Wednesday? 

A. I bowled with the National Institute of Health. 

Q. What happened? What has that got to do with the 
case? 

Ai I was going out into that section of the coimtry. 

Q. Did you contact Mr. Morgan or Mr. Carter? 

A. Yes; every Wednesday evening from four to five o’clock. 
Mr. Sherwood. Well, Your Honor, I think that covers the 
area in between. If the Court is satisfied with the testimony 
that the laches has been overcome. 

The Court. I had better not express my views on it until 
1 hear from the Government. 

Mr. Sherwood. I realize that. 

The Court. You are just examining him on the matter of 
laches. 

Mr. Sherwood. Yes. 

The Court. All right. Anything further from the witness? 
Miss Kelly. I have no questions, Your Honor, 
hlr. Sherwood. You may step down. 

(Witness excused.) 



! Proceedings 

• * • * « 

ARGUMENT BY COUNSEL FOB PLAINTIFP 

Mr. Sherwood. May it please the Court, in this case I think 
' that we have shown, without a doubt, that violations have oc- 
' curred here, flagrant violations by the Defendants in this cause, 

' which were of a capricious and arbitrary nature. As a result 
of these violations, Mr. Woodfield, the Plaintiff, was not pro¬ 
vided with the opportunities and the safeguards and the rights 
that he has by virtue of the laws of the United States, the 
Veterans Preference Act, the regulations of the Civil Service 
Commission, and the Naval Civilian Personnel Instructions, 
and other pertinent regulations. 

We have shown to the Court, first of all, that Mr. Woodfield 
was not afforded the opportunity which is his legal right to 
answer in full, or answer in reasonable terms, within a reason¬ 
able premise, the charges made against him. Ordinarily, Gov¬ 
ernment Civil Service employes have the right to answer to 
charges issued against them by affidavit of the accused, himself, 
and affidavits of others. 

However, Title 5, Section 863 and 652 provide that a hearing 
shall be granted within the discretion of the agency. It just 
I so happens that the Navy provides and has exercised that dis- 
! cretion, and provides under its Gvilian Personnel Regulations, 
i the right to the employe to have a hearing. 

I read from Naval Gvilian Personnel Regulation 45.5-3 (4) 
(b), which states as follows: 

! The offer of a hearing will satisfy the right of the 

veteran-preference employe to reply to the charges per¬ 
sonally as well as in writing. 

I Accordingly, Mr. Woodfield requested the hearing, and the 
same was granted to him. However, Your Honor, I wish also 
to point out in the Naval Gvilian Personnel Instruction, the 
orders which the supervisory personnel are required to follow 
under their own Naval Gvilian Personnel Instructions, prior 
to an employe coming up for hearing, or priw to his being 
disciplined, either by removal or some other method of disdpli- 
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nary action, they follow on the general fninciple as I read 
under Naval Q^^an Personnel Instructions 45.2-3 (a), that 
disciplinary action ^all be taken solely for the purpose of cor¬ 
recting offending employes and maintaining discipline and 
morale among oHier employes. Where this aim can be accom¬ 
plished through orally admonishing the offenders, formal 
disciplinary action shall not be taken. 

There was, of course, no verbal or oral admonishment here. 
There was a written letter of charges made against Mr. Wood- 
field, in which two charges were made against him. One, to 
the effect that he had committed a l^reach of the rules nine 
months previous to that date, or approximately nine months 
previous, for which he had a reckcming period of six months, 
and, of course, it was obvious that that reckoning period had 
runout. 

The second charge was to the effect that he had made state¬ 
ments, obscene statements of some kind. 

Well now, before the hearing is held, as 1 have stated before. 
Your Honor, th^ is a duty upon the supawisional level to 
follow these Naval Civilian Personnel Instructions. They have 
got to determine the facts, according to this, that the em¬ 
ploye will be considered innocent until contrary evidence is pro¬ 
duced; a prima fade case against the employe must exist be¬ 
fore disdplinary action is initiated; the employe must be con¬ 
fronted with all the evidence that influences management's ccm- 
sideration of the case, and must be p^iitted to defend himsdf 
against such evidence prior to decision regarding the action to 
be taken. Must be confronted with all the evidence. 

The Court recalls I read the transcript of the hearing. It 
took just reading, I am sure, longer th^ it did as far as the 
actual hearing of it was concerned, and the reading of it didn’t 
take more than ten minutes. During the course of my reading 
it to the Court, there was the point where Mr. Woo^eld at¬ 
tempted to go back some time to show the pattern that existed 
in the relationship between the supervisor, who had made 
these charges against him, and himself. And if you recall. 
Your Honor, the record stated that the administrative officer. 
Commander Cox, advised him to keep within the charges; that 
he couldn’t go beyond that. 
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Furthermore, the transcript also shows that Mr. Woodfield 
by no means was told all of the factors or the facts involved in 
this matter, in order that he could defend himself to the fullest 
extent, which was a violation of Naval Civilian Personnel 
Regulation 45.2-3 (a) (4). 

Then another violation occurred because of the fact that the 
employe, Mr. Woodfield, as I have stated before, during the 
course of the trial and preliminarily here, that he was not given 
the same right to answer within this hearing as he would have 
had by affidavit, which is a right given to him under Title 5, 
U. S. C. A. Section 863. 

Now, furthermore, we contend that the first charge made 
against him, which is known as Charge 2 (a) on the letter of 
charges, was one which had been adjudicated, punishment had 
been meted out, and it should never have been placed there 
at all. This, we contend, is violation of the Naval Civilian 
Personnel Instructions. 

Of course. Your Honor, these Naval Civilian Personnel In¬ 
structions have been promulgated under the laws of the United 
States, under the Civil Service Regulation, and, of course, are 
binding upon the personnel in the Navy Department. 

Furthermore, at the end of the hearing, without any thought 
or time lag whatsoever, and after that hearing that lasted a 
matter of less than ten minutes, the commanding officer stated: 
Dismissal stands. 

There had been no dismissal yet, officially, but it is quite 
evident that hardly any consideration was given to the con¬ 
trovert in regard to Mr. Woodfield by the very statement at 
the end of this hearing. 

Now, we also contend that there was a violation by the Navy 
Department and the Defendants herein when the letter of final 
adverse decision, dated September 14, 1953, was given to Mr. 
Woodfield, and the following was stated in regard to the 
decision: 

Paragraph 1. A final adverse decision has been made 
in your case. You will be removed at the close of work¬ 
ing hours 9 October 1953. 
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And that is the extent of the so-called reasons for Mr. Wood- 
field's removal. 

Now, I have shown to the Court during the course of the 
trial that there was a case of Mrdligan v. Andrews, 93 U. S. 
Appeals 375,211 Fed. 2nd 28, in whici that very proposition is 
spei^cally gone into, and it is stated there, und^ Syllabus 
No. 4: 

That the statute respecting removal of employee from 
classified Civil Service for such cause as will promote 
efficiency and for reasons given in writing and the ap¬ 
propriate regulations, only findings upon charges relied 
upon for removal specifically identified can constitute 
the reason required in the adverse decision, the purpose 
' of the statute being to establish a iHt>cedural safeguard 
against errors which, if committed at the administrative 
level, would be beyond reach of judicial review. 

The requirement under the law that reasons for removal 
should be ^ven can also be found in 22.2 Code of Federal Regu¬ 
lations, and also within Title 5, Section 863. 

Another violation occurred, we contend, when the case was 
appealed by the National Naval Medical Center from the Ap¬ 
peals Examining Office, which had found in favor of Mr. Wood- 
field, and had determined that the action by the Naval Medical 
Center was too harsh, and had recommended that he be re- 
stcH^ to duty at the job and pay that he held at the time of his 
removal; that the National Naval Medical Center thereafter 
took an appeal to the Board of Appeals and Review and sub¬ 
mitted to the Board of Appeals and Review a brief and affi¬ 
davits supporting the same, the brief being Plaintiff's Exhibit 
No. 10, and the affidavits being Plaintiff's Exhibits 8 through 
15. The brief and the things that it had to say, and especially 
the affidavits which the National Naval Medical Center had 
presented to support its appeal were evidence that could have 
been but which was not presented to the Appeals ETAminmg 
Office at the time it went up, at the time it was heard by the 
Appeals Examining Office. 

As I have read into the record prior hereto, the statement by 
Mr. Rutiger at the opening of the hearing before the Appeals 
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Examining Office, he had stated that the Medical Center had 
been contacted and they had indicated that they had received 
the Commission’s letter of December 11, 1953, advising them 
of the hearing, and they did not intend to send a representative 
to the Commission’s hearing but intended to stand on the 
record submitted. 

Under 22.11 (c), Code of Federal Regulations, it is stated 
there: 

The Board of Appeals and Review will review the en¬ 
tire record of such further appeals. In its discretion, 
the Board may afford the parties an opportunity to ap¬ 
pear personally and present oral arguments and repre¬ 
sentations on the procedural aspects of the case and 
merits of the appeal. But * ♦ * “— and here I em¬ 
phasize, Your Honor—” * * * But no evidence will be 
considered by the Board which could have been sub¬ 
mitted at the time of the original appeal to the Office 
of the Chief Law Officer or Regional Office.” 

Another contention of ours is that the penalty of re¬ 
moval given to Mr. Woodfield was too harsh; and the 
Appeals Examining Office also has stated in their find¬ 
ings—^in their conclusions, that it was too harsh; and 
it was one of the main reasons why they had recom¬ 
mended that he be restored to duty. 

As I have stated before and read from the Naval 
Civilian Personnel Instruction 45.2: 

The purpose as stated here is that disciplinary action 
shall be taken solely for the purpose of correcting of¬ 
fending employes and maintain discipline and morale 
among other employes. 

Now, Your Honor, there are some contentions which 
we have not indicated upon our complaint, but we do 
have an allegation for general relief. If the Court de¬ 
sires, though, we can move to amend the complaint in 
order to conform to the evidence given here in accord¬ 
ance with 15 (b) of the Federal Rules of Civil Proce¬ 
dure. But I tiiink the allegaticm of general relief will 
cover our other reasons given here. 
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Rled July 26,1956. Harry M. HuU, aerk. 

Washington, D. C., April 10,1956 

The above-entitled cause came on for further hearing before 
the HONORABLE JOHN W. HOLLAND, United States Dis¬ 
trict Judge at 10:00 a. m. 

Appearances: Samuel I. Sherwood, Esq., Counsel for Plain¬ 
tiff ; Catherine B. Kelly, Esq., Assistant U. S. Attorney, Counsel 
for Defendants. 

PROCEEDINGS 

♦ ♦ ♦ ♦ ♦ 

The Court. This case has been heard on the complaint and 
the answer. 

Evidence was heard with regard to the defense of laches; 
and during the progress of the case, the Court ruled on that 
question favorably to the Plaintiff. 

The Plaintiff bases his claim as to reinstatement of his posi¬ 
tion upon the fact that he was a preference eligible employe, 
and that in the administrative disposition of a complaint 
against him, there was capricious and arbitrary action on the 
part of one or more of the officials conducting the hearings. 

In this analjrsis of the case, I refer to three levels at which 
hearings were had: Number one is the hearing conducted by 
rile comanding officer of the National Naval Medical Center. 
Number two is the hearing conducted by the Appeals Exam¬ 
ining Office for the United States Civil Service Commission; 
and, thirdly, the hearing conducted by the Board of Appeals 
and Review for the United States Civil Service Commission. 

The charge against the Plaintiff, Mr. Woodfield, was incor¬ 
porated in Plaintiffs Exhibit No. 1. This was a notice to Mr. 
Woodfield that it was proposed to remove him fhxn the Federal 
Service at the close of working hours on the 9th of October 
1953, for the following reasons: 

a. On 30 Octob^, 1952, at 11:45 a. m., in riie pres^ce 
of witnesses, you made a false unfounded statement 
' which slandered 3rour supervisor and tended to reflect 
unfavorably on his integrity. Charges were preferred 
against you, recommending your suspensicm from duty 
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for a period of fifteen da}^ However, the recom¬ 
mended suspension was reduced to ten days and held 
in abeyance for a pmod of six months. 

b. On 21 August, 1953, at 12:37 p. m., in the presence 
of a witness, you used insulting and obscene language 
toward your supervisor after being reprimanded f<H* 
starting to work late after your lunch period. 

I think, and find that the conclusion reached by the Appeals 
Examining Office, at the second level, with regard to the suffi¬ 
ciency of the notice to Mr. Woodfield, of what was proposed, 
and the other f(»mialities in connection with that notice, were 
sufficient in law. 

My conception of the issue that Hiis Court is called upon 
to decide is whether the decision of the Board of Appeals and 
Eeview, at the third level, which was unfavorable to the Plain¬ 
tiff Woodfield, and which was contrary to the conclusion of 
the Appeals Examining Office at the second level, was char¬ 
acterized by capricious conduct and arbitrary action on the 
part of the administrative officers in the conduct of any and 
all of these hearings. 

I have come to the conclusion that there were present the 
qualities that I have enumerated, capriciousness and arbitrary 
conduct, and that the relief prayed for by the Plaintiff Wood- 
field should be granted. 

1 have come to this conclusion for this reason: The (nig- 
inal charge was based on what I have read in my opinion 
2 (a) and 2 (b). 

2 (a) really involved a consideration of past conduct, in¬ 
volving an incident in 1952, that had been considered by the 
proper authorities, and action taken on it. 

That charge, however, and its disposition, reflected an at¬ 
titude on the part of Mr. Woodfield toward his superior or 
toward superior officers, which placed the charge involved in 
2 (b) as being one against an employe who had a record, so 
to speak, as a second offender. 

ITie charge of insubordination calculated to be ccmtraiy to 
the best interests of the Service was tried on the 2 (b) charge, 
and the charge involved in a 2 (a) was only involved as back¬ 
ground. 


In other words, the 2 (a) charge was hdd to be material to 
the 2 ■ (b) charge in that it charged that Mr. Woodfield was 
an employe who had the record of first offender represented 
by the charge and disposition refiected by the charge of 2 (a). 

At the hearing before the Appeals Examining Office, at the 
second level, Mr. Woodfield was allowed to testify as to this 
background feature involved in Charge 2 (a), and the de¬ 
cision was favorable to Mr. Woodfield. 

Before the Board of Appeals and Review, or at the third 
level, the Navy submitted a brief, and that was supported by 
some'affidavits reflecting the type of employe, which these 
affida\’its showed to be bad; and that brief and those affidavits 
were considered by the Board of Appeals and Review. 

The record also discloses that the Navy had made an in¬ 
vestigation of the matter; and so reported to the Board of 
Appeals and Review in this brief. 

It is quite true that this brief, or the charges made therein 
were answered by Mr. Woodfield’s attorney in writing, and 
reference was made to some affidavits submitted by the Plain¬ 
tiff, but those affidavits are not a part of the record, as were 
the unfavorable affidavits submitted by the Navy in connec¬ 
tion with its brief. 

The decision of the Board of Appeals and Review, at the 
third levd, boiled down to its simplest form, is a conclusion 
that there was sufficient provocation for the acts of the su¬ 
perior, Valentine, and not sufficient to justify the remarks 
made by Mr. Woodfield. 

The background of the case, that is, the relations between 
Mr. Woodfield and Mr. Valentine over the years, proved to 
be pivotal as to the charge of insubordination growing out of 
the 1953 incident reflected in the Charge 2 (b). 

The Navy was not represented at the hearing before the 
Appeals Examining Office, at the second level, although notice 
had been given and an opportunity to be present was afforded. 

Now, Mr. Woodfield did, at this hearing before the Appeals 
Examining Office, go into the question of that backgroimd 
s(Hnewhat, and the decision of the Appeals Examining Office, 
at the second level, was fav(»rable to Mr. Woodfield. 


77 


The hearing before the Board of Appeals and Review, or 
at the third level, was based on the record, the brief and sup¬ 
porting affidavits of the Navy, the answer of the Plaintiffs 
attorney; and the decision was based on a consideration and 
decision of the question of whether there was provocation for 
what the respective parties, Woodfield and Valentine, did on 
the 2 (b) matter; and, in the light of this relationship in the 
past between these two, and the feelings toward each other, 
i and the failure to grant a new hearing, with both parties or¬ 
dered to be present with witness, was, in my judgment, ca¬ 
pricious and arbitrary. 

My conclusion is that the prayer of the Plaintiff is granted, 
asking for the reinstatement. 

No decision as to the allowance of back compensation is 
' made by this Court, as this Court does not have jurisdiction in 
that matter. Possibly the administrative agency which would 
I deal with such matter would like to have my views. 

Of course, the primary consideration is that the Plaintiff, 
Mr. Woodfield, should have minimized his claim by seeking 
I other employment, to reduce his damages. That is a funda- 
I mental principle of law, and I think should be applied in tJiis 
i case. I don’t think a man, who is contesting his discharge, 

! should remain idle and not endeavor to reduce damages which 
would flow to him in the event he was successful in getting 
reinstated. 

Mr. Sherwood. May it please the Court, I would like to 
say one word. 

The Court. No, sir; not now. Let me get through. 

Also, I think the duty of respect for authority of a superior 
! demands that any complaint as to a superior’s actions should 
I be made in the proper channels and not by insulting remarks to 
! the superior, or to others about the superior in his presence. 

! Another consideration I wish to advance is the observation 
that the Plantiff had to employ counsel who, by my decision, 
has secured an order of reinstatement; and justice would 
' prompt an allowance to the Plaintiff to meet this expense 
incurred. 

I That is my decision. Now counsel, did you want to say 
something? 




Mr. Sherwood. I would just like to mentiou that during 
the course of the hearing, my client did do some work. He 
h as been working quite often during the course of time; but it 
huA been very tou^ to find jobs. He has done work. 

The Court. 7?hat is not before me. I have just theoretic 
cally explained my position for what it may be worth to the 
agency that may have to deal with that problem. 

Counsel will confer and draw up an order consistent with 
my opinion and submit it at some time. 

Miss Kelly. Ihank you, sir. 

Mr. Sherwood. If Your Honor please. 

The Court. Yes, sir. 

Mr. Sherwood. Would it be permissible at the present time 
to have these exhibits which we have here tendered? I would 
give my signature to the Clerk of the Court that I would be 
responsible for them to the Court, and at any time the Court 
would desire, they would be ready and available for use by the 
Court. 

It would be my responsibility. Isn’t that correct. Is that 
the way they handle it? 

The Clerk. Yes. 

The Court. Is that agreeable to you. Miss Kelly? 

Miss Kelly. Yes, sir. I believe I have copies of all the 
records, if Mr. Sherwood wants to use theuL 

The Court. That is a bit contrary to my custom, because I 
do not aUow the diminution of the record until time fcx* an 
ai^)eal has expired. 

Miss Kelly. Yes, sir. Ordinarily, we prepare an order 
siter the sixty da 3 rs has expired. 

The Court. That is right. 

(Whereupon the hearing in the above-entitled cause was 
concluded.) 

Kled March 21, 1955. Harry M. Hull, Clerk. 

Complaint for dedaratory judgment 

Plaintiff, Warren J. Woodfield, l»ings action against Charles 
S. Thomas, Secretary of Navy, and against Philip Young, 
George Mowe and F. J. Lawton, United States Civil Service 
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Commissioners, upon a cause of action whereas the following 
is a statement. 

1. Plaintiff is a natural born citizen of the United States, 
and a resident of the state of Virginia. 

2. The defendants are being sued in. the official capacities 
and as such are found doing business in the District of Colum¬ 
bia. 

3. Jurisdiction of the court arises under its general powers 
and in accordance with Title 5, Section 1009, the Veterans’ 
Pref^ence Act of 1944 (Title 5 U. S. C. Sections 851 et seq). 
The Declaratory Judgment Act (Title 28 Sec. 2201 et seq), 
and the F. R. C. P., Rule 57. 

4. Plaintiff is, and at times hereinafter mentioned was a 
Veteran of World War II, having been a Staff Sergeant in the 
United States Army, Signal CJorps, at the time of his honorable 
discharge in 1945. 

5. Plaintiff was employed as Pipefitter, Group II, Step 5, 
$17.36 per diem. Department of Navy, National Naval Medical 
Center, Center (Command, Maintenance Divisicm, Pipefitting 
Shop, Bethesda, Maryland, from which position he was ille¬ 
gally removed, effective October 9,1953. 

6. By letter bearing date of August 21, 1953, plaintiff was 
notified by a representative of the Personnel Office, National 
Naval Medical Center, Bethesda, Maryland, of the {proposed 
action to remove plaintiff from his position as Pipefitter, 
Group II, Step 5, $17.36 per diem, alleged to be in accordance 
with the terms of Section 14, Veterans Preference Act of 1944, 
the reason stated therein being Unsatisfactory Service. 

7. By Standard Form 50, entitled Notification of Personnel 
Action, bearing date of October 9,1953, and signed by a certain 
L. O. Stone, Rear Admiral (M. C.) U. S. Navy, Commanding; 
plaintiff was notified of the decision that he be separated from 
his position as Pipefitter, Group II, Step 5, $17.36 per diem, the 
nature of the action being stated th^^ to be Removal and 
the effective date being stated therdn to be October 9, 1953. 

8. Plaintiff appealed the aforesaid removal action to the 
United States Civil Service Commission and by decision of the 
Commission’s Chief Law Office upon the hearing held Dec^- 
ber 22, 1953, the action appealed from was reversed, aiiKl the 
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plaintiff ordered restored to his position, the said restoration to 
be retroactively effective to October 10,1953, the day following 
his dismissal. 

9. Further appeal was taken by the emplo 3 dng agency, Tlie 
National Naval Medical Center to the Commissioners’ Board 
of Appeals and Review, at which a brief containing statement 
not in the record and affida\dts not in the record were submitted 
by the National Naval Medical Center, and upon which appeal 
the action appealed from was reversed and the employing 
agency. The National Naval Medical Center was sustained in 
discharging the plaintiff. 

10. Plaintiff avers that the action removing him from the 
classified civil service of the United States was an unlawful act 
and in violation of plaintiff’s rights under the laws of the 
United States. Plaintiff avers that he was ill^ally discharged. 

a) contrary to Section 14 of the Veterans Preference Act of 
1944 (Section 851 et seq, Title 5 United States Code) because 
of the ambiguity stated on his notice of personnel action form 
in that he was not given 90 days to regain satisfactory services 
(Title 5 Section 2005). 

b) that the statute requires that employee be notified of the 
action taken on his hearing and appeal by the agency as soon 
as possible and Plaintiff was notified only by means of the notice 
of personnel action form after he had been removed from the 
payroll of the agency. Such procedure is contrary to the pur¬ 
pose of the statute. 

c) that the Board of Appeals and Review of the Civil Service 
Commission accepted and considered evidence which was avail¬ 
able but not presented below and thus not in the record which 
went up on appeal, which procedure is contrary to the Board 
of Appeals and Reviews own rules and r^ulations as well as 
all rules of Justice. 

d) That the Plaintiff was not discharged because of the 
original charges stated in the letter of charges but because of 
other reasons which were presented to the Board of Appeals 
and Reviews for the first time. 

e) That there existed a conspiracy against the Plaintiff to 
have him discharged instigated by his immediate supervisor 
and that the evidence presented against him was fraudulent. 
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11. Plaintiff through the unlawful action of defendant is 
suffering substantial injury which can only be remedied by his 
reinstatement in the federal civil service. Plaintiff has ex¬ 
hausted all remedies before the Administrative Agencies of the 
United States, which might have jurisdiction in this matter. 
There exists no other adequate remedy at law for the injuries 
to w-hich plaintiff has been and is being subjected. 

Wherefore the plaintiff prays: 

1. The Court render a declaratory judgment— 

a) That the plaintiff was unlawfully removed from his posi¬ 
tion as Pipefitter, Group II, Step 5, $17.36 per diem. National 
Naval Medical Center, Center Command, Maintenance Divi¬ 
sion, Pipefitting Shop, Bethesda. Maryland. 

b) That plaintiff is entitled to reinstatement to his afOTe- 
said position. 

2. That the court order and direct defendant to reinstate 
the plaintiff to his aforesaid position. 

3. That the court grant such other and further relief as 
may be just and equitable in the premises. 

I, Warren J. Woodfield, do hereby swear and affirm that I 
have read the foregoing and that the matters set forth therein 
are made on my own personal knowledge and are, to the best 
of my knowledge and belief, a true statement of the facts. 

Warren J. Woodfield. 

Warren J. Woodfield. 

Filed May 17, 1955. Harry M. Hull, Clerk. 

Amended complaint for declaratory judgment 
Suit for a Declaratory Judgment having the purpose of 

FIXING AND DETERMINING THE RIGHTS OF THE PLAINTIFF TO 

EMPLOYMENT BY THE UNITED STATES AND FOR A PRELIMI¬ 
NARY Mandatory Injunction to enforce such rights 

AND FOR such OTHER RELIEF AS TO THE CoURT M.\Y APPEAR 

EQUITABLE AND JUST 

The Plaintiff, Warren J. Woodfield, hereby amends his origi¬ 
nal complaint in this cause, as provided under Rule 15 (a) of 
the Federal Rules of Civil Procedure to include one additional 
party defendant, as indicated in the caption hereof, that is. 


Charles E. Wilson, Secretary of National Defense, and fur¬ 
ther amends his original complaint, to read as follows: 

The plaintiff, for his cause of action, complains of the above- 
captioned Defendants and shows unto this Honorable Court 
as follows: 

1. The Plaintiff is an honorably discharged veteran of World 
War II, with permanent Federal CSvil Service status. 

2. The Plaintiff is a natural bom citizen of the United States 
and a resident of the State of Virginia. 

3. Plaintiffs cause of action arises under certain statutes 
and executive orders of the President of the United States, 
granting certain preferential rights unto veterans of the U. S. 
Armed Forces in Civil Service employment. This action is 
brought by the Plaintiff for the violation by the Defendants 
and each of them, in the manner and fashion hereinafter set 
fOTth, of the following statutory provisions concaning the 
rights of veterans in Federal Civil Service employment: Sec¬ 
tion 2, and Section 14, of the Veterans Preference Act of 1944, 
as amended (Act of June 27,1944,58 Stat. 387; 5 U. S. C. Sup. 
851 et seq.); The Perfonnance Rating Act of 1950 (P. L. 873, 
81st Cc«ig., approved Sept. 30, 1950) (5 U. S. C. Sec. 2005). 

4. The Plaintiff is qualified as a veteran preference eligible 
within the definition of such in Section 2 of the aforesaid Vet¬ 
erans Preference Act, and is therefwe entitled to the prefer¬ 
ences set forth in the statutes cited hereinabove and such oth«r 
Civil Service relations promulgated thereunder. 

5. The Defendant Charles E. Wilson, is the duly appointed, 
acting and qualified. Secretary of National Defense and in 
such capacity has full control and sup«:vision over the activi¬ 
ties of the Secretary of the Navy. 

6. The Defendant, Charles Sparks Thomas, is the duly ap¬ 
pointed, acting and qualified. Secretary of the Navy, and in 
such capacity has full control over all of the personnel employed 
by the Navy Department, subject to the orders and directions 
of the Defendant, Charles E. Wilson; that among his other 
duties, the said Charles Sparks Thomas, has the ccmtrol and 
supeivision of persmmel in the National Naval Medical Center 
(hereinafter referred to as the NNMC) at Bethesda, Maryland. 

7. ' The Defeidant Philip Young, is the duly appointed, act- 
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ing and qualified Chairman of the United States Civil Service 
Commisdon. 

8. The Defendant, George M. Moore, is the duly appointed, 
acting and qualified member of the United States Civil Service 
Commission. 

10. The Defendant, Frederick J. Lawton, is the duly ap¬ 
pointed, acting and qualified memb^ of the United States 
Civil Service Commission. 

11. That the Defendants, Philip Young, George M. Moore 
and Frederick J. Lawton, constitute the entire membership 
of the U. S. Civil Service Commission and that the said Comr 
mission is charged by law with the administration and enforce¬ 
ment of the Civil Service laws and the lawful regulations 
promulgated thereunder; that the said Commission is also 
charged with the carrying out of the purposes of the Civil 
Sei^dce Act of the United States, and the regulations promul¬ 
gated thereunder. 

12. The Plaintiff was employed as a Pipefitter, Group II, 
Step 5, $17.36 per diem. National Naval Medical Center. 
Bethesda, Maryland. During his entire Federal Civil Service, 
the plaintiff was rated satisfactory or better numerous occasions 
was cited for valuable time and money-saving suggestions from 
the National Naval Medical Center as well as receiving cash- 
awards for some of the said suggestions. The Plaintiff’s last 
performance rating prior to his separation, was satisfactory. 
The said separation, which the plaintiff herein aU^es as an 
unlawful one, was effective on October 9,1953. 

13. By letter dated August 21, 1953, the NNMC notified 
Plaintiff of a proposal to remove him from his aforesaid posi¬ 
tion, on two charges, as follows: 

a. On 30 October 1952 at 11:45 a. m. in the presence 
of witnesses you made a false unfounded statement 
which slandered your supervisor and tended to reflect 
unfavorably on his int^rity. Charges were preferred 
against you recommending your suspension from duty 
for a period of fifteen (15) dajrs. However, the recom¬ 
mended suspension was reduced to ten (10) days and 
held in abeyance for a period of six (6) mcmths. 
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I b. On 21 August 1953 at 12:37 p. m. in the presence 
of a witness you used insulting and obscene language 
toward your supervisor after being reprimanded for 
starting to work late after your lunch period. 

14. The plaintiff by letter dated September 2,1953, requested 
a hearing at the NNMC, which was granted. A hearing was 
held on September 9,1953, after which by letter dated Septem¬ 
ber 14, 1953, the Plaintiff was notified by the NNMC, of the 
decision to effect his removal from the rolls, effective October 9, 
1953, and said removal was effected on said date, with the 
reason given for same on the NNMC’s Form 50 (Notification of 
Personnel Action), as “Unsatisfactory Service”, due to being 
found guilty of both charges as outlined above. 

15. The plaintiff thereafter made timely appeal to the Ap¬ 
peals Examining Office of the U. S. Civil Service Commission, 
under Section 14, of the Veterans’ Preference Act as Amended. 
After a hearing before said Appeals Examining Office, the said 
Office,' by its Qiief, recommended the Plaintiff’s restoration to 
his "ormer position, after determining that the separation was 
unlawful inasmuch as the facts did not support such unduly 
severe punishment, and was therefore (the separation) not cal¬ 
culated to promote the efficiency of the service. This decision 
was made on February 8,1954. 

16. The NNMC then appealed to the Commission’s Board 
of Appeals and Review, on February 17, 1954, alleging facts 
which were not submitted by the NNMC at any time prior to 
the said appeal on Feb. 17,1953, and requesting that a hearing 
be granted them for presentation of testimony and witnesses 
in their behalf. 

17. By letter dated February 25,1954, the Board of Appeals 
and Review of the Civil Service Commission, notified the Com¬ 
manding Officer of the NNMC that inasmuch as the NNMC 
had failed to represent itself at the hearing before the Appeals 
Examining Office, it (the NNMC) could not be granted a hear¬ 
ing before the Board of Appeals and Review. 

18. By letter dated March 17,1954, the Plaintiff’s then rep¬ 
resentative, replied to the appeal of the NNMC to the Board of 
Appeals and Review, reforing to the neglect of the NNMC to 
appear and be heard at the hearing before the Appeals Examin- 
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I ing Office, and refuting the allegations of the NNMCs appeal 
among other things. 

19. By letter dated May 19,1954, the Board of Appeals and 
Review overruled the Appeals Examining Office, thus sustain¬ 
ing the NNMC’s action of separating the Plaintiff. It is of 

I importance to note that the said letter of decision by the Board 
of Appeals and Review made no reference at all of allegations 
made by the NNMC in its appeal to them, which allegations 
were never previously made. Nor did the said Board of Ap¬ 
peals and Review in the said letter of decision refer at any time 
I to affidavits jaresented by the NNMC in its appeal to the Board 

of Appeals and Review, which were neva* p*esented previously. 

20. Section 14, of the Veterans Preference Act, of 1944, as 
amended, requires among other things, that the Veteran Civil 
Service employee shall have a “reasonable time for answering 

i the charges personally and in writing, and for furnishing affi¬ 
davits in support of such answer * * The NNMC pro¬ 
vided the Plaintiff with the alternative to answering in writing 
and furnishing affidavits, that of having a personal hearing. 
Plaintiff elected to have a personal hearing before the NNMC. 
At said hearing, the Plaintiff, and all parties, were required to 
stand in Court-Martial fashion, throughout the hearing, which 
lasted only about 10 minutes. There was strong evidence to 
the effect that the Plaintiff was convicted before he was tried, 
or at the most convicted at the close of these shocking proceed- 
I ings, summarily military in method. Such a hearing, a sub¬ 
stitute for a personal reply in writing, and supporting affidavits, 
i failed completely of being a true substitute by the narrow re¬ 
strictive proceedings. There was furthermore, a lack of con¬ 
sideration by the Commanding Officer of the NNMC of the 
Plaintiff’s defense, by the very hearing in which the Plaintiff 
was supposed to be given the opportunity to defend himself. 

21. Theletterof charges, as outlined in paragraph 13, herein¬ 
before, contained allegations in Charge “a”, for which the 
Plaintiff had been punished by being suspended for a period 
of 10 days, which suspension was held in abeyance for a reckon¬ 
ing period of 6 months. That said reckoning period had ended 
a number of months before the date of the second charge, yet 
this “a” charge was included in the said letter of charges. 
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22. The actions of the Defendants and each of them, in act¬ 
ing upon the alleged charges and making and upholding a deci¬ 
sion separating the Plaintiff from his Civil S«:vice position with 
the NNMC, were arbitrary, capricious, and contrary to the law 
and facts of the case because of the following: 

a. That they violated the provisions of the Performance 
Rating Act of 1950, Title 5, Sec. 2005 of the U. S. Code, in that 
the Plaintiff was separated for ‘‘Unsatisfactory Service” when 
in fact his last efficiency performance rating in March of 1953 
was that of “Satisfactory.” 

b. That they violated the provisions of Title 5, Sec. 22.11 
(c), of the Code of Federal Regulations, as amended, in that 
the Board of Appeals and Review of the Civil Service Commis¬ 
sion, considered evidence by the NNMC, which could have been 
submitted at the time of the original appeal to the Appeals Ex¬ 
amining Office of the Civil Service Commission. 

c. That the NNMC violated the provisions of Section 14, of 
the Veterans Preference Act of 1944, as amended, inasmuch as 
they failed to give the Plaintiff the equivalent of a reply in 
writing supported by affidavits when they conducted the Plain¬ 
tiff’s hearing in summary military fashion. 

d. That the NNMC violated the provisions of Section 14, of 
the Veterans Preference Act of 1944, as amended, in that they 
failed to consider the Plaintiffs defense, due to the fashion in 
which the NNMC hearing was conducted in summary military 
fashion. 

e. That Naval Civilian Personnel Instruction 45.3-1, pro¬ 
vides that “the penalty assessed should be the minimum which 
may| reasonably be expected to correct the emplo 3 ^ee and main¬ 
tain discipline and morale among other employees.” That the 
charges brought against the Plaintiff, were brought under said 
NCPI 45, and although under said r^^ulation, the Plaintiff 
could have received a warning only, the NNMC penalized the 
Plaintiff in an excesavely severe manner by separating him 
That the said penally, was out of all proportion to the minor 
incident, and was not calculated to promote the efficiency of 
the 'service as inx)vided und^ the said Veterans’ Preference Act, 
as amended. 
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f. That although the PlaintifTs defense, was a valid and rea¬ 
sonable one, and one which should have exonerated him, the 
defendants and each of them, arbitrarily and capriciously failed 
and refused to exonerate him thereof. 

23. The Plaintiff avers therefore, that for all of the forgoing 
reasons he is entitled to be restored to the position from which 
he was arbitrarily, capriciously and unlawfully removed, retro¬ 
active to October 9,1953, the date of his separation. Plaintiff 
furtho* avers that he is entitled to recover all pay, benefits and 
privileges from the date of his wrongful removal to the date of 
his reinstatement; or, in the alternative, that he recover all 
back pay, benefits and privileges for the period from October 9, 
1953 to May 19, 1954 plus the period from the date this com¬ 
plaint was filed (the original complaint), until he is restored 
to his former position. 

24. The Plaintiff has no speedy, adequate remedy at law and 
has fully exhausted all administrative remedies and unless this 
Court grants the relief to which he is justly entitled, he will be 
without remedy. 

Wherefore, plaintiff pra 3 rs as follows: 

1. That due process issue directing and commanding the said 
defendants and each of them to appear and answer this 
Amended Bill of Complaint. 

2. That the defendants and each of them, produce all evi¬ 
dence as may be necessary for the prosecution of this cause. 

3. That the Court enter a declaratory judgment against all 
of the said defendants, fixing and determining the rights of the 
plaintiff as a veteran preference eligible in governmental em¬ 
ployment under Civil Service, as of October 9, 1953; that the 
judgment decree and declare that the plaintiff be restored to 
the position for which he is qualified and from which he was 
unlawfully removed; that the Plaintiff have all of the rights, 
benefits and privil^es flowing from the continuity of services 
from October 9,1953 until restoration including all retroactive 
pay; that in the alternative, that plaintiff recover, if restored 
to the position from which he was removed, rel2x>active salary 
for the following periods only: October 9,1953 to May 19,1954, 
and from the date of filing of the original Bill of Complaint 
herein, until restoration, but to include all other benefits, privi¬ 
leges and allowances flowing therefrom. 

41208&—S7- 7 
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4. That the Court enter, as part of the aforesaid declaratory 
judgment, an order directed to the defendants and each of 
them, to forthwith restore the plaintiff to duty as of the date 
of his unlawful removal from the rolls of the National Naval 
Medical Center. 

5. For such other and further relief, as to the Court may 
seem equitable and just. 

Samuel I. Sh£ewo(h>, 
Samuel I. Sherwood, 

Atty. far Plaintiff, 602 Colurnbian Building. 

Piled August 5, 1955. Harry M. Hull, Clerk. 

Anstaer 

First Defense 

The complaint fails to state a claim upon which relief may 
be granted. 

Second Defense 

Answering the numbered paragraphs of the amended com> 
plaint specifically, defendants aver as follows: 

1. Admitted. 

2. Defendants are without knowledge or informati(Hi suffi¬ 
cient to form a belief as to Uie truth of the all^ations conr 
tained in paragraph 2. 

3. Defendants are not required to answer the allegations 
contained in paragraph 3. 

4,5,6,7,8,10 and 11. Admitted. 

12. Defendants admit that on October 9,1953, Hie effective 
date of plaintifTs separation, he was employed as a Pipefitter 
at the Naval Medical Center, Bethesda, Maryland. Defend¬ 
ants are without knowledge or information sufficient to form 
a belief as to the remaining allegations contained in paragraiffi 
12. 

13. Admitted, except that defendants ava* the letter was 
dated August 31,1953. 

14 and 15. Admitted. 

16. Denied and defendants state Hiat the Natiozial Naval 
Medical Cento* appealed to the Civil So-vice Commissicm 
Board of Appeals and Review by letter of February 15, 1954 
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and submitted a brief and affidavit in support of said appeal 
by letter of February 17,1954, stating it was prepared to pre¬ 
sent witnesses and furnish evidence. 

17. Admitted. 

18. Defendants admit that plaintiff’s then representative 
replied to the said appeal by letter of March 17, 1954. 

19. Defendants admit that by decision of May 19,1954, the 
Board of Appeals and Review rescinded the decision of the 
Appeals Examining Office and affirmed the action of the Na¬ 
tional Naval Medical Center. 

20. Defendants admit that plaintiff was given a personal 
hearing in acccMrdance with the statute. Defendants deny the 
remaining allegations contained in paragraph 20. 

21. Admitted. 

22. The allegations contained in paragraph 22 and subpara^ 
graphs a, b, c, d, e, and f, are conclusions which defendants are 
required neither to admit nor deny, but insofar as they are 
material, they are denied. 

23. The allegations contained in paragraph 23 are conclu¬ 
sions which defendants are required neith^ to admit nor deny, 
but insofar as they are material, they are denied. 

24. Denied. 

Third Defense 

Plaintiff’s complaint is barred by laches. 

Wherefore defendants demand judgment together with costs 
of this action. 

Leo A. Rover, 

Leo a. Rover, 

United States Attorney, 
Oliver Gasdi, 

Oliver Gasch, 

Assistant United States Attorney, 
fVank H. Strickler, 

Prank H. Strickler, 
Assistant United States Attorney, 
Catherine B. Kelly, 
Catherine B. I^lt, 
Assistant United States Attorney, 
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Certificate of service 

I h^by certify that service of the forgoing Ajas?rer has 
been made upon plaintiff by mailing a copy thereof to his attor¬ 
ney, Samuel I. Sherwood, Esq., 602 Columbian Building, 416 
Rfth Street, N. W., Washington, D. C., this 5th day of Au^^ 
1955. 

Catherine B. Kelly, 
Catherine B. Kblly, 
Assistant United States Attorney. 

United States District Court for the District of Columbia 
Civil Action No. 1250-55 
Warren J. Woodfield, plaintiff 

V. 

Charles S. Thomas, defendants 

REPORT ON the ISSX7ES AND THE OPINION OF THE CX)MMISSIONER 

OF VETERANS CASES ON PRELIMINARY QUESTIONS OF LAW 

RAISED IN ANSWER OF DEFENDANTS 

Rled February 21, 1956. Harry M. Hull, Cle*k. 

Plaintiff, a ten-point veteran’s preference civilian employee 
of the Navy Department, sedm restoration to the position hrom 
which he alleges he was unlawfully removed by the defendants. 

The defendants, in their answer to the amended complaint, 
set forth certain defenses which raise preliminary questions of 
law that may be preliminarily determined prior to a hearing 
on the merits. They contend in their first defense that the 
complaint, as amended, fails to state a claim upon which relief 
may be granted, and, in their third defense, that the action is 
barred by lathes. In their second defense the defendants^ ad¬ 
mitting obtain allegaticNQS in the complaint, as amended, assert 
entitlem^t to judgment th^^etm. 

The defendants admit that (1) plaintiff is an honorably dis¬ 
charged veteran of World War II, with permanent Federal civil 
sendee status; (2) the named defendants are sued in their of¬ 
ficial capacities; (3) plaintiff, on date of his removal, was em- 
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ployed as a Pipefitter at the Naval Medical Center (NNMC), 
Bethesda, Maryland: (4) letter of adverse personnel notice of 
proposed removal was written August 31, 1953; (5) a hearing 
before the Commanding Officer, NNMC, was requested by 
plaintiff, granted, and held on September 9, 1953, with later 
written notification to plaintiff of his removal, effective Oc¬ 
tober 9,1953, for ^‘Unsatisfactory Service”, due to having been 
found guilty of the two charges as noticed theretofore; (6) 
plaintiff timely appealed to the Chief Law Officer of the Com¬ 
mission, who, after a personal hearing, recommended, Febru¬ 
ary 8, 1954, that plaintiff’s separation was unlawful, not cal¬ 
culated to promote the efficiency of the service, and that plain¬ 
tiff be restored to his former position; (7) defendant NNMC 
appealed the recommended decision of the Chief Law Officer to 
the Board of Appeals and Review of the Commission by letter 
of February 15, 1954, and filed supporting brief and affidavits 
on February 17,1954; (8) defendant NNMC was denied hear¬ 
ing before the Board of Appeals and Review for failure to have 
been represented, although properly and timely notified of the 
hearing, before the Chief Law Officer; (9) plaintiff, March 17, 
1954, replied to letter of appeal of the defendant NNMC; and 
the Board of Appeals and Review, May 19,1954, rescinded the 
recommended decision of the Chief Law Officer and affirmed the 
NNMC agency action of removal. 

Briefly, plaintiff contends that the following actions of the 
defendants are arbitrary and capricious: 

1. The narrow restriction of evidence, tendered at the hear¬ 
ing before the Commanding Officer of NNMC, September 9, 
1953, to the date of the second charge in the letter of notice of 
charges to plaintiff was not a proper substitute for plaintiff’s 
written answer, with supporting affidavits, in lieu of which the 
hearing was designed to clarify the issue of motives of the 
parties involved, affecting the numerous personal clashes over 
the years since 1949. 

2. The action of the NNMC in including in the letter of 
charges that charge 2 (a), which represented an infraction of 
rules, which not only had been adjudicated, but to which ade¬ 
quate punishment had been meted out and fully exhausted. 

3. NNMC did not afford plaintiff the “90 day^’ warning, with 
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the opportunity of improving rating, at a time when his ef¬ 
ficiency rating was “satisfactory”, in violation of the provisions 
of Section 2005,5 U. S. Code pertaining to performance ratings. 

4. The Board of Appeals and Review violated the provisions 
of Section 22.11 (c) in receiving the NNMC written evidence 
which could have been obtained and presented at the initial 
hearing before the Commission's Chief Law Officer. 

5. The punishment of “removal” was excessively severe and 
out of all proportion to the required directions of Naval Civilian 
Personnel Instruction No. 45, that the penalty assessed should 
be the ' minimum for correction of employee and to maintain 
discipline and morale among other employees. 

I think that the reasoning behind the recommended decision 
of the Chief Law Officer of the Commission is that upon which 
a proper determination of this controversy should rest. He 
found as a conclusion that: 

In the light of all the evidence and the foregoing analysis, 
it is found that the discharge of Mr. Woodfield on the 
basis of the charges preferred in the Medical Center's 
letter of August 31,1953, was unduly severe and unrea¬ 
sonable in the light of the actual facts involved. Ac¬ 
cordingly, the discharge of Mr. Woodfield was not for 
such cause as will promote the efficiency of the service 
as provided in Section 14 of the Veterans’ Preference 
Act of 1944, as amended. 

At the hearing before the Appeals Examiner, the Examiner 
first informed the participants therein that there would be no 
right to a further hearing or to present witnesses or any other 
evidence which is now available. He noted for the record that 
the NNMC had been properly notified of the date and place 
of the hearing, but had been informed by telephone to the 
Medical Center that NNMC did not wish to be represented at 
the hearing and stood on the record as it then stood prior to 
the hearing before the Appeals Examiner. The record shows 
that the Navy Department appealed from the decision of the 
Chief Law Officer and forwarded to the Commission its brief 
and supporting affidavits. While the Board of Appeals and 
Review refused a hearing to the Navy Department, the Board 
did rec^ve and ccmader the brief and the evidence contained 
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in the affidavits. I think this is beyond the powers of the 
Board as clearly stated in its own r^nlations. 

Section 22.11 (c) of 5 CFR, 1953 Supp., having to do with 
matters concerning newly discovered substantial evidence, 
states: 

The Board of Appeals and Review will review the en¬ 
tire record of such further appeals (from the Appeals 
Examiner). ♦ * ♦ In exceptional cases the Board may 
in its discretion receive and consider new evidence with¬ 
out remanding the case (to Appeals Examiner) and 
may afford the parties an opportunity to produce wit¬ 
nesses and cross-examine witnesses. 17 F. R. 11564. 

But in the provisions of 22.11 (c) is the provision “* * * but 
no evidence will be considered by the Board which could have 
been submitted at the time of the original appeal to the Office 
of the Chief Law Officer of the regional office.** [Italics sup¬ 
plied.] A scanning of the affidavits produces the common 
categories into which the six affiants place the plaintiff as being 
the provocator and the immediate supervisor as the innocent 
suffering executive. Therein plaintiff is denoted as the (1) 
constant source of personnel trouble over the years to his 
supervisors; (2) plaintiff resented the taking of orders from 
supervises; (3) plaintiff believed himself superior in ability to 
that of supervisors over the years in qualifications and judg¬ 
ment; plaintiff was a continuous loafer on the job; and that 
(4) plaintiff was a detriment to the morale of the mainte¬ 
nance department. AU statements in the affidavits refer to 
alleged facts and conclusions that existed from 1949 to the 
date of plaintiff’s removal. I see no foundation that facts are 
newly discovered substantial information that could not have 
been obtained prior to hearing before the Chief Law Officer, 
I think such should not have been received by the Board and 
that its action in receiving same and considering same was done 
in bad faith. 

It should be noted that the affidavit of R. N. Corbin, to 
the effect as stated in preceding paragraph, is that of the Head 
of the maintenance department. Therein he states that dur¬ 
ing spot checks over a period of two years or more, he seldom 
found plaintiff at work. This at a time when he, year aftor 
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year, had rated plaintiff as a ‘‘satisfactory^’ employee, even at 
the time of plaintiffs removal. 

Plaintiffs contention that he should have been given the 
benefit of the provisions of Section 2005 of 5 U. S. Code, re¬ 
lating to charges of “Unsatisfactory Service” in lieu of the dis¬ 
charge provisions of Section 14 of the Veterans’ Preference Act 
is without legal merit, at the present writing. Our Court of 
Appeals in the case of Thomas v. Ward, 225 F. 2d 953, citing 

Jones V. Hobby, 96 U. S App.-, 223 F. 2d 345, held that 

an employing agency may, in dismissing an employee, avoid 
the “i^uirements of the 1950 Act by proceeding under the 
1912 Uoyd-LaFoUette Act which authorizes a more summary 
dismissal.” 

The restriction of the evidence to the date of the second 
charge, 2 (b) is without proper merit in that the question of 
credibility of the witnesses and that of the continuity of provo¬ 
cation, having constantly been in effect since 1949 between the 
supervisor and the plaintiff, requires such evidence for com¬ 
plete solution thereof. There is no more familiar principle in 
the law of evidence than this, that if the testimony proposed 
is relevant and is not forbidden by some one of the exclusionary 
rules of evidence, it should be received. If it forms a link in 
the ciain of testimony or tends in any degree to establish the 
fact in controversy, it should be received. 

Under the prevailing rule, sustained by great weight of au¬ 
thority, that whenever motive, intention, or belief of a person 
is relevant to the issue, it is competent for such person to tes¬ 
tify directly upon that point, whether he is a party to suit or 
not. The rule is not conclusive, and it applies in civil as well 
as in criminal cases. Crawford v. United States, 212 U. S. 183; 
Kemins v. People, 60 N. Y. 221, 19 Am. Rep. 158. Further, 
where the question is whether a party has acted prudently, 
wisely, or in good faith, the information on which he acted, 
whether true or false, is original and material evideice, and 
not hearsay. Friend v. HamtU, 34 Md. 298. 

The question of due diligence in the prosecution of suit has 
been held to be a question of fact to be shown to the comrt ly 
innper proof, and the moving party must set forth such proof 
to the satisfaction of the court in order to warrant a finding of 
lade of diligence resulting in a dismissal of the action. 83 W. 
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L. Rep. 661. The record shows that plaintiff, through new 
counsel sou^t the permission of the Commissioners to file 
affida\'its in opposition to those considered by the Commission, 
but after several months this request was not granted. Plain¬ 
tiff sought to have taken the statements of numerous employ¬ 
ees of NNMC, and NNMC arranged such opportunities for 
taking of testimony, but before one of its own officers. Several 
months were lost thereby because the employees were em¬ 
barrassed by having to appear at agency offices and refused 
to make statements in presence of the agency officials. There 
is no showing that two salaries have been paid for Ibe con¬ 
tinuing services of a substitute pipefitter or any other dis¬ 
advantage to the Government by this controversy. Guilt by 
laches in the plaintiff is lacking. 

Charge 2 (a), referring to date of October 30, 1952, was 
completely adjudicated and the punishment therefor meted 
out,and satisfied. This charge should not have again been 
preferred against the plaintiff. However, the facts concern¬ 
ing this action are pertinent in the solution of the questions of 
credibility, designation of the provocator in keeping alive the 
animosity between Valentine and the plaintiff, and the making 
of satisfactory efficiency ratings by top management during 
these years, together with cash awards, inventions, and numer¬ 
ous valuable suggestions accepted by the agency from this 
plaintiff, at a time when they now say his continuous actions 
have seriously impaired the orderly administration and effec¬ 
tiveness of the Department by his continuous insubordination 
and disrespect. 

CONCLUSION 

For the reasons stated and the authcnities cited, I recom¬ 
mend that the preliminary defenses raised in the defendants’ 
answer be resolved against the defendants and that this case 
be set down for early trial on the merits. 

Respectfully submitted, 

John Henry Sullivan, 

John Henby Sullivan, 

CommissUmer of Veterans Cases. 
Catherine B. Kelly, Esquire, 

Asst. U. S. Attorney, Attorney for Defendants. 
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Copies sent to Samuel 1. Sherwood, Esquire, 602 Columbian 
Building, Attorney for Plaintiff. 

Rled April 24,1956. Harry M. Hull, Clerk. 

jTidgment 

This cause having come to be heard, the Court having con¬ 
sidered the pleadings together with the documents submitted 
in evidence, and having heard testimony in open court, and 
having heard oral argument of counsel for the respective parties, 
and having orally for the record having announced the findings 
of fact and conclusions of law, it is this 24th day of April 1956, 

Ordered, that the plaintiff Warren J. Woodfield, be and he 
hereby is, awarded judgment in this cause, and it is further. 

Ordered, that the defendants forthwith reinstate the said 
plaintiff Warren J. Woodfield to the position from which he 
vras removed on October 9, 1953, which was that of a Pipe¬ 
fitter, Group II, Step 5, $17.36 per diem, with the National 
Naval Medical Center, Bethesda, Maryland, Department of 
the Navy; plus all of the rights, privileges, increments and 
benefits flowing from a continuity of services from Octo¬ 
ber 9,1953. 

John W. Holland, 

Jvdge. 

Filed June 19,1956. Harry M. Hull, Qerk. 

Notice of appecd 

Notice is hereby given this 19th day of June 1956 that Charles 
S. Thomas, Secretary of Navy, Philip Young, George Moore, 
F. L. Lawton, United States Civil Service Commissioners, 
Charles E. Wilson, Secretary of National Defense hereby ap¬ 
peal to the United States Court of Appeals for the District of 
Columbia from the order and judgment of this Court entered 
on the 24th day of April 1956 in favor of plaintiff against said 
defendants. 

Oliver Gasch, 

' Oleveb Gasch, 

Attorney for defendants. United States Attorney. 
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Transcript of Hearing in the Case of Mr. Warren J. 

WooDFiELD, Pipefitter, Held Before the Commanding 
• Officer, National Naval Medical Center, on 9 September 

1953 AT 9: 30 A. M. 

Present: L. 0. Stone, RADM., MC, Commanding Officer; 
P. R. Cox, LCDR, Administrative Officer; D. T. Kean, LCDR, 
Maintenance Officer; N. Shepherd, LCDR, Civilian Person¬ 
nel Officer; C. Valentine, Leadingman Pipefitter; J. E. Setliff, 
Pipefitter; R. E. Dungan, Pipefitter. 

Commanding Officer. Mr. Woodfield, you got my letter 
of 31 August 1953 didn’t you? 

Mr. Woodfield. Yes, sir. 

Commanding Officer. Have you anything to add to it? 

Mr. Woodfield. I don’t know what I said. The exact wOTds 
I used. 

Commanding Officer. You are being charged with using 
insulting and obscene language toward your supervisor on 21 
August 1953 after you were reprimanded for starting to work 
late after your lunch period. You called him a God damned 
chicken. This occurred at 12: 37 p. m. in the presence of other 
employees. 

Mr. Woodfield. That is false sir. I said he was “chicken.^ 

Commanding Officer. (To Mr. SetM.) Have you any¬ 
thing to add to this? 

Mr. Setliff. Nothing, sir, only I heard him call him that. 

Commanding Officer. What did he say? 

Mr. Setliff. He called him a God damned chicken. 

Commanding Officer. Are you sure. 

Mr. Setliff. Yes, sir; he did. 

Commanding Officer. You heard that. (To Mr. Valen¬ 
tine.) What have you to offer? 

Mr. Valentine. He was reprimanded for starting to work 
late after his lunch period. I told them that the next time 
it happens he would have to put in a leave slip for one (1) 
hour and also the three others. Mr. Woodfield said we should 
go to the office and 1 said that we didn’t have to go to the <^ce. 
He called me a God damned chicken. He called me that twice. 

Commanding Office®. (To Mr. Huff.) What have you 
to say? 
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Mr. Huff. I believe I heard him say chicken, sir. That is 
alL 

Commanding Officer. (To LCDR Kean.) Have you any¬ 
thing to ofifer? 

LCDR Kean. No, sir; I was not present. 

Mr. WooDFiELD. May I explain. We came into the office four 
minutes late. We were in the galley and the meal was served 
at 12:15. It could not be helped. Mr. Valentine was not 
in there (galley). He was over to the Maintenance Office. 
When we came in he said that we would have to put in a leave 
slip if it happened again. I said for him to find out the reason 
why we were late. He said that "I don’t have to have a 
reason and I don’t want a reason.” I told Huff don’t tell him 
any reason at all. He is just chicken. He is just using his 
authority. Here is an affidavit why we were late (presents 
affidavit to Commanding Officer to read). A copy of the 
affidavit is in the personnel folder of Mr. Woodfield. 

Commanding Officer. (To Mr. Dungan.) Have you any¬ 
thing to say? 

Mr. Dungan. I didn’t go to the galley. I was late coming 
in the shop as I was playing checkers. When he came in Mr. 
Valentine came back and I turned around to get my tools and 
did not hear what was said. 

Commanding Officer. Is Mr. Gales present? 

Mr. Woodfield. Mr. Gales said that he was going out the 
door and didn’t hear an3rthing.' Sir, may I explain the con¬ 
ditions over the past four years, and what has been going on. 
Well, the first six months I was working with B. Turner. He 
isn’t here anymore and Mr. Valentine said that during the 
ei^t hours we worked we were not allowed to sit down. I 
said if I should stand at attention if 1 have nothing to do. 
Things like that have been going on over the past 4 years. 

Mr. Cox. (Advised Mr. Woodfield to confine his statements 
to the circumstances surrounding the offense with which he is 
being charged.) 

Mr. Woodfield. Has a supervisor the right to say that he is 
going to get rid of you. 

Commanding Officer. Have you anything else to add? 
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Mr. WooDFiEiD. I told Huff not to tell him anything that 
he was just “chicken.” 

Commanding Offices. Dismissal stands. 

A. Name left out in present column C. Huff. 

B. I asked Mr. Setlic^what did I say (not the Commanding 
Officer). 

I C. 3rd. We came back to Ihe shop. Mr. Valentine was not 
in so we waited. When he came back from Mr. Corbin's office 
in ent^ing the shop, he reprimanded us for coming back late 
not both^dng to find out the reason. I said to Mr. Valentine, 
why did you go to Mr. Corbin first, why didn’t you wait to 
find out the reason we were late, his reply was he didn’t want a 
reason he wanted us in the shop at 12:30 o’clock sharp, then I 
i told Mr. Huff not to tell him the reason we wa*e late he is just 
“chicken.” The reastm 1 called him chicken is he was using 
his authority to keep us frcun telling him the reason we were 
late. 

D. Mr. Dungan. He did not say, he didn’t hear what was 
said. He said he only heard me say “chicken (not God d5mm 
chicken). 

W. J. WOODFIELD. 

(Investigator’s Note: The above is contained in the appel¬ 
lant’s file. When questioned concerning the meaning, the 
appellant explained that the above had been omitted from the 
minutes of the hearing held Sept. 9, 1953, at the Naval Med¬ 
ical Center, Bethesda, Md.) 


«. s. •ovnauMT mimtih* omcsi •••7 
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JUSISDICnONAL STATRMKHT 

This is an appeal by the Secretary of the Department of the 
Navy from the granting of a judgment by the District Court 
and ordering appellee reinstated to Federal service. 

Appellee, formerly an employee of the Federal Government, 
fried a complaint in the District Court requesting that court 
to dedare his removal illegal The District Court granted 
judgment for appdlee, and ordered him reinstated to Federal 
service. There followed an appeal to this Court by the Secre¬ 
tary of the Navy. The jurisdiction of this Court is invoked 
under the United States Code, Title 28, § 1291. 


States: Court of 

fob THB DISTKICT of COLUMBIA dBCUTT 


No. 13542 


ChABLES S. Th01i£AS, et al., appellant 

V. 

Warben J. Woodfzeld, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 

Prior to Oct(^r 9, 1953, Warren J. Woodfield, hereinafter 
referred to as appellee was employed as a pipefitter, at the 
Naval Medical Center, Bethesda, Maryland. On August 31, 
1953, he was served with a statement of charges which consti¬ 
tuted notice of his proposed discharge in accordance with 
section 14 of the Veterans Preference Act, 5 U. S. C. § 863 
(J. A. 1). 

In a letter dated August 31,1953, the appellees’ Command¬ 
ing Officer, L. O. Stone, notified appellee of the reasons for his 
discharge. They included (J. A. 1): (1) ^"On 30 October 
1952 at 11: 45 a. m. in the presence of witnesses you made a 
false unfounded statement which slandered your supervisor 
and tended to reflect imfavorably on his int^rity. Charges 
were preferred against you recommending your suspension 
from duty for a period of fifteen (15) days. However, the 
recommended suspension was reduced to ten (10) days and 
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held in abeyance for a period of six (6) months.” (2) “On 21 
August 19^ at 12: 37 p. m. in the presence of a witness you 
used insulting and obscene language toward your supervisor 
after being reprimanded for starting to work late after your 
lunch period.” 

In this same letter appellee was further advised of his right, 
under Sec. 14 of the Veterans’ Preference Act, to answer and 
to submit affidavits in support of such answers. On September 
9, 1953 appellee was given a hearing before the employing 
agency (J. A. 97). Thereafter, the Conunanding Officer of 
the Bethesda National Medical Center, in a letter dated Sep¬ 
tember 14,1953, informed appellee that a final adverse decision 
had been made in his case, and that he would be removed from 
his job at the close of working hours on October 9, 1953 
(J. A. 2). 

In a letter dated October 5, 1953, appellee filed an appeal 
with the Fourth Qvil Service Re^on, wherein it was alleged 
that the removal action was unjust. A hearing was held on 
December 22,1953, and on February 8,1954 the Civil Service 
Commission’s Appeals Examining Officer held that the dis¬ 
charge of the appellee was unduly severe and unreasonable 
in the light of the actual facts involved, and that the discharge 
of appellee was not for such cause as will promote the efficiency 
of the service as provided in Section 14 of the Veterans’ Prefer¬ 
ence Act of 1944, as amended (J. A. 22). 

Thereafter, on February 15,1954 the Bethesda Naval Medi¬ 
cal Centar appealed from the adverse determination of the 
Commission’s Appeals Examining Officer (J. A. 31). The 
Medical Center submitted a brief and affidavits in support of 
its appeal, copies of which were furnished the appellee (J. A. 
32). On March 17, 1954 appellee filed a reply brief in letter 
form with the Board <rf Appeals (J. A. 54). Thereafter, 
on May 19, 1954, the Board of Appeals held that the app^ 
lee’s removal was justified and reversed the decision of the 
Appeals Examining Officer (J. A. 56). The Board of Appeals 
and Review on November 30, 1954 d^ed appellee’s motion 
for reconsideration of its determination to remove him from 
Government service. 
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On May 17, 1955, appellee (plaintiff) filed an amended 
complaint' in the District Court wherein he alleged that the 
removal action was arbitrary, capricious, and also that the re¬ 
moval was not in accordance with the applicable statutes and 
regulations (J A. 81). On August 5, 1955, appellant (defend¬ 
ant) filed an answer to the complaint which allied in sub¬ 
stance that the removal action was valid and in accordance 
with applicable statutes and r^ulations. It further alleged 
that the complaint was barred by laches (J. A. 88). 

The trial court on April 10, 1956 made a determination for 
the appellee. The trial judge proceeded to verbally set forth 
the basis for this finding. In pertinent part he related the 
following (J. A. 75): 

“My conception of the issue that this Court is called 
upon to decide is whether the decision of the Board of 
Appeals and Review, at the third level, which was un¬ 
favorable to the plaintiff Woodfield, and which was con¬ 
trary to the conclusion of the Appeals Examining Oj06lce 
at the second level, was characterized by capricious con¬ 
duct and arbitrary action on the part of the adminis¬ 
trative officers in the conduct of any and all of these 
hearings. 

I have come to the conclusion that there were present 
the qualities that I have enumerated, capriciousness and 
arbitrary conduct, and that the relief prayed for by the 
plaintiff Woodfield should be granted.” 

^n an order filed April 24, 1956, the trial court entered a 
judgment for the appdlee. The order read as follows (J. A. 
96): 

JUDGMENT 

This cause having come to be heard, the Court having 
considered the pleadings together with the documents 
submitted in evidence, and having heard testimony in 
open court, and having heard oral argument of counsel 
for the respective partly and having orally for the 

original comidaint bad been filed on March 21,1955 (J. A. 78). 
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record having announced the findings of fact and con¬ 
clusions of law, it is this 24th day of April 1956, 

ORDERED, that the plaintiff, Warren J. Woodfield, 
be and he hereby is, awarded judgment in this cause» 
and it is further, 

ORDERED, that the defendants forthwith reinstate 
the said plaintiff Warren J. Woodfield to the poation 
from which he was removed on October 9, 1953, which 
was that of a Pipefitter, Group II, Step 5, $17.36 per 
diem, with the National Naval Medical Center, 
Bethesda, Maryland, Department of the Navy; plus all 
of the rights, privileges, increments, and benefits flowing 
from a continuity of services from October 9, 1953. 

John W. Holland, 

Judge. 

Appellant now brings his appeal from this determination of 

the trial court. 

STATX7TES AlH) BEOULATIONS ZNVOLVHD 

1. Section 11 of the Veterans Prefa^nce Act, 5 U. S. C. 

§ 860 (1952) provides: 

! 

“Rules and regulations by CivU Service Commis¬ 
sion. —^The Civil Sendee Cbrnmission is authorized to 
i promulgate api»roi»iat6 rules and r^olations for the 
administration and enforcement of the provisions of 
this chapter.” 

2. Section 14 of the Veterans Pref««nce Act, 5 U. S. C. 

§ 863 (1952) provides: 

“Discharge, suspension, etc., only for cause; reason 
' m writing; advance notice; personal appewrance; find- * i 
, ings and recommendations. —No permanent or indefi- 
' nite preference elig^le 'vriio has completed a probation¬ 
ary or trial pmod em^floyed in the dvil service, or in any 
es^lishment, agency, bureau, administration, project, 

' or department, herrinbefore referred to shall be di^ 
charged, suspended for more than thirty days, fur- 
I loured without pay, reduced in rank or cmnpensation, 
or debarred for future appointment except for such 
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cause as will promote the efficiency of the service and 
for reasons given in writing, and the person whose dis¬ 
charge, suspension for more than thirty da 3 rs, furlou^ 
without pay, or reduction in rank or compensation is 
sought shall have at least thirty days’ advance written 
notice (except where there is reasonable cause to believe 
the employee to be guilty of a crime for which a sen¬ 
tence of imprisonment can be imposed), stating any 
and all reasons, specifically and in detail, or any such 
proposed action; such preference eligible shall be 
allowed a reasonable time for answering the same i)er- 
sonally and in writing, and for furnishing affidavits in 
support of such answer and shall have the right to appeal 
to the Civil Service Commission from an adverse deci¬ 
sion of the administrative officer so acting, such appeal 
to be made in writing within a reasonable length of time 
after the date of receipt of notice of such adverse deci¬ 
sion : Provided^ That such preference eligible shall have 
the right to make a personal appearance, or an appear¬ 
ance through a designated representative, in accordance 
with such reasonable rules and regulations as may be 
issued by the Civil Service Commission; after investi¬ 
gation and consideration of the evidence submitted, the 
Civil Service Commission shall submit its findings and 
recommendations to the proper administrative officer 
and shall send copies of the same to the appellant or to 
his designated representative, and it shall be mandatory 
for such admini^rative officer to take such corrective 
action as the Commission finally recommends: Provided 
fvrther. That the Civil Service Commission may declare 
any such preference eligible who may have been dis¬ 
missed or furloughed without pay to be eligible for the 
provisions of section 864 of this title.” 

3. Section 19 of the Veterans Preference Act, 5 U. S. C. § 868 
(1952) provides: 

^^Enforcement of rules and regulations by Commis¬ 
sion. —^It shall be the auth(M*ity and duty of the Civil 
Service Commistion in all cases under the classified civil 
service to make and enforce appropriate rules and regu¬ 
lations to carry into full effect the i)rovisions, intent, and 
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purpose of this chapter and such Executive orders as 
I may be issued pursuant thereto and in furtherance 
thereof; Provided, That any recommendation by the 
Civil Service Commission, submitted to any Federal 
agency, on the basis of the appeal of any preference eligi- 
I ble, employee or former employee, shall be complied with 
by such agency.” 

Crvm Service Rbgxtlations 

1. Code of Federal R^ulations, i. e., 5 CFR § 9.102 (1) (1949 
edition which has gone unchanged to and including the 1956 
Supplement), provides in pertinent part as follows: 

I § 9.101 Agency responsibility for separation or de¬ 
motion of employees, —(1) Actions against employees .— 
No employee, veteran or nonveteran, shall be separated, 

] suspended, or demoted except f<M* such cause as will pro- 
i mote the efficiency of the service and for reasons g?ven 
in writing. The agency shall notify the employee in 
writing of the action proposed to be taken. This no¬ 
tice shall set forth, specifically and in detail, the charges 
preferred against him. The employee shall be allowed 
a reasonable time for filing a written answer to sudi 
chaises and furnishing affidavits in support of his an¬ 
swer. He shall not, however, be entitled to an exami¬ 
nation of witnesses, nor shall any trial or hearing be 
required except in the discretion of the agency. If the 
employee answ^s the charges, his answar must be con¬ 
sidered by the agency. Following consideration of the 
answer, the employee shall be furnished at the earliest 
practical date with a written decision. If the agency 
determines that removal or other action is warranted, 
the employee shall be notified in the decision of the rear 
sons for the action taken and its effective date.^ Copies 
of the charges, notice of hearing (if any), answer, rea¬ 
sons fOT removal, or other action, shall be made a part 
of the records of tiie department or agency concerned. 
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Title 5., Code of Federal Regulations Sec. 22.11 (1954 Supple¬ 
ment), provides in pertinent part as follows: 

§ 22.9 Hearings. —(a) Right to appear personally or 
by representative. —Appellants shall have the right to a 
hearing and to appear personally or through or accom¬ 
panied by a designated representative in connection 
with their appeals to the Office of the Chief Law Officer 
or the regional office as the case may be. Employing 
^encies shall also have the right to participate in such 
hearings. Both parties shall have the ri^t to produce 
witnesses and to cross-examine witnesses in hearings. 
If an appellant has expressed a desire for a hearing, ar¬ 
rangements will be made at any stage of the proceedings 
agreed upon between the appellant and the Office of the 
Chief Law Officer or regional office concerned. This 
will be the only opportunity for a hearing and presenta¬ 
tion of evidence and witnesses in connection with the 
appeal, except as provided in § 22.11 (c). 

§ 22.10 Decision in the Commission. —(a) By whom 
made; contents. —^The decision on the appeal shall be 
made by the Chief Law Officer or the regional director, 
as apiHX>priate, in a finding consisting of an analysis of 
the evidence, the reasons for the conclusions reached and 
the recommendation for action to be taken by the em- 
plo 3 dng agency concerned. A recommendation may be 
made to the employing agency for corrective action, in¬ 
cluding restoration of the employee to duty retroactively 
to the effective date of the discharge, suspension for 
more than 30 days, furlough without pay, or reduction 
in rank or compensation, as tke case may be. 

§ 22.11 Further appeals to the Commissioners. —(c) 
Board of Appeals and Review Procedures .—^Tlie Board 
of Appeals and Review will review the entire recwd of 
such further appeals. In its discretion, the Board may 
afford the parties an opportunity to appear personally 
and present oral arguments and representations on the 
procedural aspects of the case and merits of the appeal, 
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I but no evidence will be considered by the Board which 
: could have been submitted at the time of the original 
appeal to the Office of the Chief Law Officer or regional 
' office. If alleged new evidence is offered which was not 
available at the time of original appeal, the Board will 
consider whether the evidence is actually new and of 
I such material consequence that the case should be re¬ 
manded to the office of ori^al jurisdiction. If the case 
is remanded the appeal will begin anew in the office of 
' original jurisdiction. In exceptional cases the Board 
may in its discretion receive and consider new evidence 
without remanding the case and may afford the parties 
I an opportunity to produce witnesses and cross-examine 
witnesses. 


STATEKENT OF POINTS 

(1) The trial court erred in reviewing the cause for appellee^s 
removal from federal service, and concluded that the adminis¬ 
trative agency’s determination in the matter was arbitrary 
and capricious. 

(2) The trial court erred in concluding that there should 
have been a hearing before Hie Board of Appeals and Review. 

(3) The trial court erred in concluding that appellee’s suit 
was not barred by laches. 

SmngABY OF ABGXJMENT 

Appellee was employed as a pipefitter at the Bethesda Na¬ 
tional Naval Hospital, and was removed from Federal service 
pursuant to the Veterans’ Preference Act, and the Civil Service 
regulations promulgated thereunder. The District Court 
directed judgment for appellee, reversed the determination of 
the Civil Service Commission, and directed that appelleee be re¬ 
stored to Federal service. The judgment of the District Court 
was clearly erroneous. The record discloses that appellee’s 
removal from service was made in accordance with applicable 
procedures and therefore was valid. The trial court’s deciaon 
was based on a finding that the administrative officers had 
acted in an arbitrary and capricious manner, and that there 
was insufficient cause for them to remove appellee from the 


Federal service. In making such a determination the court was 
clearly in error. The principle of law in this jurisdiction is well 
established that the judiciary will not review the actions of 
executive officials in dismissing employees except to insure 
compliance with statutory requirements. 

The District Court w’as also in error when it decided that the 
appellee should have had a hearing before the Board of Appeals 
and Review. The Veterans' Preference Act, and the Civil 
Service Commission Regulations do not provide for a hearing 
at this level of the administrative proceedings. The Veterans* 
Preference Act provides merely for the employee to make an 
appearance before the Commission. Appellee made such an 
appearance before the legal examining officer of the Commis¬ 
sion. The record of the instant case discloses that at all times 
appellee was fully informed as to what presentments had been 
fil^ against him with the Civil Service Commission. In par¬ 
ticular appellee received a copy of the brief that the employing 
agency filed with the Board of Appeals and Review. 

But more importantly appellee had adequate time to study 
the contentions alleged in the brief and thereafter to properly 
prepare and file his reply with the Appeals Board. Hence, it 
is manifestly clear that appellee was not only advised at all 
times of the charges, evidence, and presentments that were 
filed with the Commission, but that he was given sufficient time 
to answer in any way that he felt was necessary. Clearly there 
was no prejudice to the appellee, and furthermore there was 
full and complete compliance with the removal procedures 
established by statute and regulation. 

abgxjjojnt 

L The removal of appellee from Government service was made 
in accordance with applicable stantory procedure and there¬ 
fore the trial court erred in finding that such removal was 
not valid 

Appellant contends that the removal of appellee from the 
Government Service was made in accordance with applicable 
statutory procedure, and acccMxlin^y the trial court erred when 
it entered a judgment for appellee on the ground that the 
administrative officers had acted in a capricious and arbitrary 
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Appellee is a veteran employed as a pipefitter at the Bethesda 
Naval Medical Center. In view of this status, his removal 
from the Government Service is governed in terms by the 
Veterans’ Preference Act. 

This Court has held that the courts have jurisdiction in em¬ 
ployee removal cases to determine whether mandatory statu¬ 
tory procedures have been followed. The Government’s 
position in this case is that the trial court did not direct itself 
to determining whether procedures w«-e followed, but rather 
awarded judgment for appellee on the basis that the deter¬ 
mination of the administrative officers in removing appellee 
from federal service was arbitrary and capricious. 

On .4pril 10,1956, the trial judge made oral findings of fact 
and conclusions of law. He stated the following (J. A. 74): 

' “The charge against the plaintiff, Mr. Woodfield, was 
incorporated in Plaintiff’s Exhibit No. 1. This was a 
notice to Mr. Woodfield that it was proposed to remove 
him from the Federal Service at tihe close of working 
hours on the 9th of October, 1953 for tbe following 
reasons: 

' *a. On 30 October 1952, at 11:45 a. m., in the presence 

of witnesses, you made a false unfounded statement 
which slandered your supervisor and tended to reflect 
unfavorably on his integrity. Charges were preferred 
against you, recommending your suspension from duty 
for a period of fifteen days. However, the recommended 
suspension was reduced to ten days and held in abeyance 
for a period of six monlbs.’ 

b. On 1 August, 1953, at 12:37 p. m., in the presence 
of a witness, you used insulting and obscene language 
' toward your superior after being reprimanded for start¬ 
ing to work late after your lunch period.’ 

' I think, and find that the conclusion reached by the 
' Appeals Examining Office, at the second level, with re¬ 
gard to the sufficiency of the notice to Mr. Woodfield, 
of what was proposed, and the other formalities in con¬ 
nection with that notice, were sufficient in law. 

' My conception of the issue that this Court is called 
upon to decide is whether the decision of the Board of 
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Appeals and Review, at the third level, which was un¬ 
favorable to the Plaintiff Woodfield, and which was 
contrary to the conclusion of the Appeals Examining 
Office at the second level, was characterized by capricious 
conduct and arbitrary action on the part of the admin¬ 
istrative officers in the conduct of any and all of these 
hearings. 

I have come to the conclusion that there were present 
the qualities that I have enumerated, capriciousness and 
arbitrary conduct, and that the relief prayed for by the 
Plaintiff Woodfield should be granted. 

1 have come to this conclusion for this reason: The 
original charge was based on what I have read in my 
opinion 2 (a) and 2 (b). 

2 (a) really involved a consideration of past con¬ 
duct, involving an incident in 1952, that had been con¬ 
sidered by the proper authorities, and action taken on it. 

That charge, however, and its disposition, reflected 
an attitude on the part of Mr. Woodfield toward his 
superior or toward superior officers, which placed the 
charge involved in 2 (b) as being one against an em¬ 
ployee who had a record, so to speak, as a second 
offender. 

* * « # * 

The decision of the Board of Appeals and Review, at 
the third level, boiled down to its simplest form, is a 
conclusion that there was sufficient provocation for the 
acts of the superior, Valentine, and not sufficient to 
justify the remarks by Mr. Woodfield (J. A. 76). 

* * • * * 

The hearing before the Board of Appeals and Review, 
or at the third level, was based on the record, the brief 
and supporting affidavits of the Navy, the answer of 
the Plaintiff’s attorney; and the decision was based on 
a consideration and decision of the question of whether 
there was provocation for what the respective parties, 
Woodfield and Valentine, did on the 2 (b) matter; and, 
in the li^t of this relationship in the past between 
these two, and the feelings toward each other, and the 
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failure to grant a new hearing, with both parties ordered 
to be present with witness, was, in my judgment, ca¬ 
pricious and arbitrary. 

My conclusion is that the prayer of the plaintiff is 
granted, asking for the reinstatement” (J. A. 77). 

From the above opinion it clearly appears that the trial 
judge was substituting his opinion for the administrative agency 
in the matter of what constitutes cause for the removal of a 
Government employee. This fact is even more clearly borne 
out by the concession of the trial judge that there was no error 
relating to specificity, and the various statutory procedures 
that must be pursued by administrative officers in removing 
an employee from Federal service. As to this particular mat¬ 
ter, the trial judge stated in his oral opinion (J. A. 75): 

I think, and find that the conclusion reached by the 
Appeals Examining Office, at the second level, with 
regard to the sufficiency of the notice to Mr. Woodfield, 
of what was proposed, and the other formalities in con¬ 
nection with that notice, were sufficient in law. 

Hence, it is quite obvious that the trial judge misconstrued 
the legal scope of his review in an employee discharge case. 

The great weight of authority in this jurisdiction does not 
allow the court to interfere with removal of an employee by the 
executive unless the removal has violated the removal pro¬ 
cedures established by statute and regulation. There have 
been a great many decisions by this Court that have held 
rigidly to this well enunciated principle. 

In Keyton v. Anderson, 97 IJ. S. App. D. C. 178, 229 
F. 2d 519 (1956), this Court said: “Since we find that no pro¬ 
cedural rights of the appellant have been denied, and since 
it has been administratively determined that the various 
charges constituted grounds for removal, our function is ex¬ 
hausted.” In WHlimns v. Cravens, 93 U. S. App. D. C. 380, 
210 F. 2d 874 (1954), cert, denied, 348 U. S. 819, the Court 
said: “Given ‘substantial compliance’ with procedural require¬ 
ments * * ♦ ‘the courts have uniformly hdd that the ad- 
ministralive determination by the employing agency of what 
constitutes cause for discharge will not be judicially re- 
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viewed.’ ” In Kohlberg v. Gray, 93 XT. S. App. D. C. 97, 207 
F. 2d 35 (1953), cert, denied, 346 U. S. 937, the Court said: 
“It is not for us to say whether the Commisaon’s finding is 
correct; ‘where action is taken in removing from office an em¬ 
ployee * * * in accordance with the requirements of the 
statute relating thereto * * * a court of law has no jurisdic¬ 
tion to inquire into the guilt or innocence of the employee as 
to the charges upon which he was removed.’ ” In Powell v. 
Brannon, 91 U. S. App. D. C. 16, 196 F. 2d 871 (1952), the 
Court described the task of the courts in civil service cases as 
“limited” and said: “It is not within their province to weigh 
the merits of a person’s claim to a Federal job.” In Bailey v. 
Richardson, 86 U. S. App. D. C. 248, 266,182 F. 2d 46 (1950), 
affirmed by an equally divided Court, 341 U. S. 918, the Court 
said: “The line of cases in which this Court has said that courts 
will not review the action of executive officials in dismissing 
executive employees, except to insure compliance with statu¬ 
tory requirements, is unvaried.” In Carter v. Forrestal, 85 
U. S. App. D. C. 53, 175 F. 2d 364 (1949), cert, denied, 338 
U. S. 832, the Court, after pointing out that the agency had 
determined that appellant’s discharge was warranted, said: 
“This administrative action has been appealed to the final 
authority designated by Congress to rule upon his discharge 
and is not subject to judicial review.” 

These cases make it emanately dear, as the Supreme Court 
long ago established, that the courts do not have any gen- 
supervisory powers over the personnel actions of the 
Executive Department. Keim v. United States, 177 U. S. 
290, 293-294 (1900); Eberlein v. United States, 257 U. S. 82, 
84 (1924). Finally in Deviny v. Campbell, 90 XJ. S. App. 
D. C. 171, 175, 194 F. 2d 876 (1952), cert, denied, 344 U. S, 
826, this Court stated: 

“The selection and retention or discharge of employees 
in the executive branch of the Government is peculiarly 
within the powers of the executive, under Congressional 
direction or limitation.” 

Accordingly it was error for the District Court to review- 
the cause of appellee’s removal, and conclude that 'sudi re¬ 
moval was arbitrary and capridous. 



A. Appdiee was accorded aU the procedural rights required by statute 

and regulation 


The record in the instant case discloses that appellee was 
extended to aU the procedural rights that he was entitled un¬ 
der the Veterans^ Procedural Act of 1944, and Civil Serv¬ 
ice Regulation promulgated pursuant thereto.* The employ¬ 
ing agency in their letter of August 31, 1953 advised appellee 
of the proposed separation, and the reasons therefore, sped- 
hcally and in detail, and appellee was allowed a reasonable 
time for answering personally and in writing, and for fur¬ 
nishing affidavits in suppwt of such answer (J. A. 1). Ap¬ 
pellee was also informed that he could have a personal hear¬ 
ing before the employing agency, and be represented by coun¬ 
sel (J. A. 2). On September 9, 1953, appellee was ac¬ 
corded a hearing before the agency. Thereafter in a let¬ 
ter dated September 14, 1953 appellee was notified of the 
agencsr’s final decision to remove him from federal service on 
Octoba* 9, 1953 (J. A. 2). An appeal was taken to the 
Civil Service Commission, being filed with the acting chief 
law officer, who after hearing reversed Hie removal decision 
(J. A. 29). The employing agency, then appealed to the 
Board of Appeals and Review of the Civil Service Commis¬ 
sion (J. A. 31). The Appeals Board reversed the determina¬ 
tion of the Ciiief law Officer and affirmed the determination 
of the employing agency to remove appellee from his job 
(J. A. 56). It is manifestly dear from this summation that 
the procedures required under the Veterans' Act, and the regu¬ 
lation of the Civil Service Commission were complied with dur¬ 
ing the appeal. Deviny v. Campbell, 90 U. S. App. D. C. 171, 
194 F. 2d 876 (1952), cert, demed, 344 U. S. 826; Powell v. 
Brannon, 91 XJ. S. App. D. C. 16,196 F. 2d 871 (1952). 

R^ardless of the administrative agency's ripd adherence 
to the procedures required by statute and regulation the trial 
judge in his findings conduded that the appeal proceedings 
were unfair because a hearing was not held before the Board 
of Appeals and Review. A reading of the regulations make 
it manifestly dear that a hearing at this level of the C^vil 
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Service Review is not required by the regulations of the 
Commission. The regulations in pertinent part state that 
the employee shall have a right to a hearing before the office 
of the Commission undertaking initial adjudication of his 
case, and that this sh^ be the only opportunity for hear¬ 
ing as a matter of right. It is thereafter provided by the 
regulations that when an employee or the employing agency 
elects to appeal from the decision of the Chief Appeals Ebcam- 
ining Officer, the Board of Appeals and Review will review the 
entire record of the case. 

The Civil Service Regulation then specifically states, § 22.11 
set forth at p. 7 of Appellant’s brief: 

In its discretion, the Board may afford the parties an 
opportimity to appear personaUy and present OTal argu¬ 
ments and representati(ms on the procedural aspects of 
the case and merits of the appeal, but no evidence will 
be considered by the Board which could have been sub¬ 
mitted at the time of the original appeal to the Office 
of the Chief Law Officer or r^onal office. If allied 
new evidence is offered which was not available at the 
time of the original appeal, the Board will consid^ 
whether the evidence is actually new and of such ma¬ 
terial consequence that the case should be remanded to 
the office of original jurisdiction. If die case is re¬ 
manded the appeal will begin anew in the office of (xigi- 
nal jurisdiction. In exceptional cases the Board may in 
its discretion receive and condder new evidence without 
remanding the case and may affcH'd die parties an 
opportunity to produce witnesses and cross-examine 
witnesses. 

Thus, it is patently dear from the regulations that a hear¬ 
ing befcne the Board of Appeals and Review is a matter 
that lies within the complete discretion of the Board. Sudi 
being the case it is then apparent that there was full com¬ 
pliance with die procedures that were required to be accorded 
the appellee in removing him from federal service. Aside 
from the procedural aspect there is also the additional fact 
that appellee fervently opposed any such hearing before the 
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Board. Appellee’s expression in this matter was contained 
in his letter type reply brief dated March 17, 1954, and which 
was addressed to the Board of Appeals and Review. In 
pertinent part the letter stated (J. A. 54): 

* * * It is noted that Admiral Stone’s transmittal con¬ 
tains a statement to the effect that his command is 
prepared to furnish witnesses to ai^)ear before the Ap- 
i peals Board. Serious objection is hereby made to any 
suggestion that the Board entertain an oral appeal at 
this time * * * 

The above letter was appellee’s reply to the brief and at^ 
tached affidavits that the employing agency had fded wiUi the 
Board. 

This makes it quite clear that appellee was on reward as op¬ 
posing a hearing even after he had recwved the agency’s laief, 
carefully studied its contents, and had jMepared a reply to the 
various contentions that had been alleged therein. Accord¬ 
ingly, it seems only too evident that appdlee was well, and fully 
informed of the proceedings pending before the Board. More 
importantly he had sufficient time to make any reply that he 
might deem necessary to meet the contentions raised by the 
agency in the proposed proceedings pending before the Board. 
In the light of these circumstances it is difficult to understand 
the trial court’s position that there should have been a hearing 
before the Board. 

In particular, the position in this matter taken by the Dis¬ 
trict Court is even more difficult to comjMrehend in view of what 
this Court stated in Deviny v. Campbell, 90 U. S. App. D. C. 
171,194 F. 2d 876 (1952). In that case this Court gave a very 
graphic description of an employees’ removal proceedings be¬ 
fore the Commission. At p. 175 of its opinion the Court 
stated: 

The Veterans’ Preference Act does not i^vide for a 
i hearing with the features which appellee urges, and does 
not give the Commission power of supoena. It pro- 
' vides for “thirty day notice” of the proposed action, “a 
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reasonable time for answering the same” and for “fur¬ 
nishing affidavits”, the right of appeal to the Commis¬ 
sion and the ri^t “to make a personal appearance.” 
It provides that “after investigation and consideration 
of the evidence submitted the Civil Service Commission 
shall submit its findings”, etc. Nothing in this statute 
indicates an intention to require a hearing of the adv^*- 
sary type, with compulsory confortation by witnesses, 
etc. We have recently ^mmined the whole subject of 
rights of civil service employees upon proposals for dis¬ 
charge * ♦ ♦ The underlying statute relative to the 
matter not only fails to require such a hearing but spe¬ 
cifically says that one shall not be required. 

♦ ♦ * * ♦ 

The charges against Campbell were amply established. 
The consideration was ample in its &ctent and nature. 
He was fully advised from time to time as to the charges 
and the evidence against him. He was affordM re¬ 
peated opportunities to pcsent whatever he had to 
present. 

As already pointed out herein the procedural provisions, as 
this Coiu*t so clearly outlined them in Deviny ware fully ac¬ 
corded appellee during his removal from sowice. The record 
manifestly discloses that appdlee was fully advised at all times 
of the charges, evidence, and presentments against him . 
M<M*e importantly appellee was afforded every opportunity to 
present whatever reply that he might desire to the present¬ 
ments and pleadings before the Commission. As this Court 
pointed out in Deviny, supra, “Ifre selection and retention or 
discharge of employees in the executive branch of the Govern¬ 
ment is peculiarly within the powers of the executive, undar 
congressional direction or limitation.” In appellee’s case the 
statutory prescriptions were met in full and there was no sub¬ 
stantial p-ejudice to his cause. Accordin^y, it was reversible 
error for the trial court to hold that the Administrative officers 
acted arbitrarily and capricioudy when they did not provide 
f<x a hearing at the Board level. 



18 


IL The District Court erred in concluding that appellee's 
i cause of action was not barred by laches 

It has been clearly settled as a principle of law that a gov¬ 
ernment employee removed from federal service must act 
promptly and diligently if he is to seek the intervention and 
judicial review of his removal by the courts.’ A l^al action 
that seeks restoration to service is an appeal for extraordinary 
legal relief in the form of mandamus. The remedy is dis¬ 
cretionary in nature and accordingly the doctrine of laches is 
plainly applicable. Arant v. Lane, 249 II. S. 367, 371 (1919). 
Hence, it is clear that substantial delay in pursuing judicial re¬ 
view of an employee’s removal is a complete bar to main¬ 
tenance of the action. 

In the instant case the final agency review was concluded 
on March 19, 1954, when the Board of Appeals and Review 
of the CSvil Service Commission affirmed the employing agen- 
cfs action removing appellee from federal service. It was 
not until March 21, 1955, that appellee moved for judicial 
review of his removal. Hence, it is dear that appellee had 
personally incurred a delay of approximately one year before 
filing his present action in the District Court. This delay is 
particularly prejudicial to the Government, because if the ap¬ 
pellee is restored to service it will mean added expense, and will 
also have the effect of interfering with the efficient operation of 
the agency’s personnel operations. 

It is reasonable to expect that the agency will have filled the 
position vacated by appellee’s removal within one year of the 
final administrative determination in the matter unless su¬ 
perseded by the filing of a l^al suit. The Courts in their 
consideration of laches have recognized that these considera¬ 
tions are present in every case, and comparable delays in bring¬ 
ing reinstatement suits consistently have been held to con¬ 
stitute lacffies. Arant v. Lane, supra; Hem v. Overholser, 96 
U. S. App. D. C. 22, 223 F. 2d 414 (1955); Grasse v. Snyder, 
89 U. S. App. D. C. 352,192 F. 2d 35 (1951); Farley v. Abbet- 
meier, 72 U. S. App. D. C. 260, 268, 114 F. 2d 569 (1940); 
Cromwell v. Doyle, 69 U. S. App. D. C. 215, 99 F. 2d 448 

* Arant t. Lane. 2^ U. S. 3S7. 372 (ISIS); Haas v. Overholser, 96 U. S. 
Avp, D. a 22. 223 F. 2d 414 (1955); Davis v. Snmmerfldd. 95 U. S. App. 
D. C. 78, 219 F. 2d 510 (1965). 
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(1938), cert, denied, 306 U. S. 640; Caswell v. Morgenthau, 
69 U. S. App. D. C. 15, 98 F. 2d 296 (1938), cert, denied, 305 
V. S. 596. 

Appellee attempts to explain his delay in filing his action in 
District Court by alleging that he was counseling with officers 
in the Veterans’ organization to determine if they could get 
the Commissioners to review his case. However, even from 
this source, appellee by no later than July of 1954 had informs^ 
tion that it would avail him little or nothing to appeal his 
case to the Commissioners. Thus even after receiving this in¬ 
formation appellee delayed filing his District Court action for 
another six months. It is clear that there are no statutory pro¬ 
visions for review of decisions of the Civil Service Commission 
employee discharge cases, and hence no period of limitations 
for suits of this is anywhere specified. In other fields, how¬ 
ever, where judicial review of agency action is allowed by 
statute, Congress has consistently provided only thirty to 
sixty days for bringing the appropriate action. See e. g. 5 
U. S. C. § 118 (k) (1952) (30 da3rs allowed to petition for 
review of Civil Service Commission’s decisions in certain 
Hatch Act cases); 5 U. S. § 1034 (1952) (60 days allowed for 
review of Federal Communications Commission, Federal Mari¬ 
time Board and other agency orders). Using these statutozy 
periods as a standard, as is proper, it is dear that the delay that 
appeUee occasioned in bringing the present suit in the District 
Court was substantial, and not excused under the circum¬ 
stances, and accordin^y the trial court erred in determining 
that the action was not barred by laches. 

COHCLUSIOH 

For the reasons asdgned, it is respectfully submitted that 
the judgment of the lower court be reversed, with instructions 
to enter a judgment in favor of appellant. 
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United States Attorney. 
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